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No. 5416 

I 

I 

WHB Broadcasting Company, Appellant, 

vs. 

Federal Radio Commission. 

i 

| 

i 

1 In the Court of Appeals of the District o£ Columbia. 

l 

No. 5416. 

WHB Broadcasting Company (Radio Station WHB), 

Appellant, 

vs. 

I 

Federal Radio Commission, Appellee^ 

| 

Notice of Appeal to the Court of Appeals of theDistrict of 
Columbia and Reasons Therefor, j 

Comes now WHB Broadcasting Company, Kansas City, 
Missouri and hereby appeals to the Court of Appeals of the 
District of Columbia from a decision of the Federal Radio 
Commission rendered on the 15th day of May, 1931, where¬ 
by and in said decision the Commission denied the appellant 
a modification of its broadcasting license from|500 watts 

power to 1,000 w’atts daytime operation. 

. ! 

Reasons for Appeal. 

1. The Commission’s action in denying the exceptions 
filed by WHB Broadcasting Company is arbitrary, unrea- 

1—5416a 
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sonable and capricious and is therefore contrary to the law. 

2. The Commission erred in finding that the assignment 
of additional power for daytime operation would not enable 
the appellant to render a materially better service. 

3. The Commission erred in finding that Kansas City, 
Missouri and surrounding area now receives good radio 
broadcasting service from a number of local and nearby sta¬ 
tions and failing to find that the service rendered by the ap¬ 
pellant is distinct and not duplicated in this territory. 

2 4. The Commission erred in basing its decision 

upon facts not a part of the record made on the appel¬ 
lant’s application, of which facts the appellant had no 
knowledge or notice, or opportunity for cross-examination 
of witnesses giving such testimony. 

5. The Commission erred in finding that the granting of 
this application would work a violation of Section 9 of the 
Radio Act of 1927, as amended by the Act approved March 
IS, 1928 (Davis Amendment). 

6. The Commission erred in considering but one element, 
that is—quota figures, in denying appellant’s application. 

7. The Commission erred in failing to find that its own 
Examiner’s report showed that appellant’s application 
should be granted. 

S. The Commission erred in failing to grant appellant’s 
application in that the Commission is bound to permit the 
best possible use of the frequency assigned to the appellant, 
so long as the granting of the application will better serve 
the listening public without interference to other stations 
and listeners. 

9. The Commission’s action in denying appellant’s appli¬ 
cation is arbitrary, unreasonable and capricious. 

10. The Commission erred in failing to find that public 
service, convenience and necessity would be served by 
granting appellant’s application. 

Wherefore the appellant has appealed to this Court and 
prays that judgment be entered reversing the action of the 
Commission herein, and requiring the Commission to grant 
forthwith the application for modification of broadcasting 
license from 500 watts power to 1,000 watts daytime opera¬ 
tion. 

WHB BROADCASTING COMPANY, 

Bv LITTLEPAGE & LITTLEPAGE, 

JOHN M. LITTLEPAGE, 

Attorneys for Appellant . 



FEDERAL RADIO COMMISSION. 


3 


3 Verification . 

i 

! 

District of Columbia, ss: 

John M. Littlepage, being first duly sworn, deposes and 
says that he is attorney for WHB Broadcasting Company, 
Kansas City, Missouri; that he has read the foregoing notice 
of appeal and reasons therefor; that the matters and things 
set forth on personal knowledge are true and those herein 
stated on information and belief, he believes to be true. 

JOHN M. LITTLEPAGE. 

i 

i 

Subscribed and sworn to before me this 4th day of June, 
1931. | 

[Seal of Margaret S. Jarvis, Notary Public, District 

of Columbia.] 

j 

MARGARET S. JARVIS, 

Notary Public, D. C. 

i 

Certificate. 

i 

j 

District of Columbia, ss: 

7 i 

The undersigned, John M. Littlepage, being! first duly 
sworn, deposes and says that he is attorney j for WHB 
Broadcasting Company, (WHB) appellant hereih, and that 
the foregoing is a true copy of the appeal and reasons there¬ 
for to be filed in the Court of Appeals of the District of 

Columbia. j 

JOHN M. LITTLEPAGE. 

I 

Subscribed and sworn to before me this 4th dav of June, 
1931. 1 

I 

[Seal of Margaret S. Jarvis, Notary Public, District 

of Columbia.] 

MARGARET S. JARVIS, 

Notary Public, D. C. 

4 Notice to the Federal Radio Com mission. 

j 

The Federal Radio Commission will please take notice 
that the foregoing notice of appeal and reasons therefor will 
be filed by WHB Broadcasting Company forthwith in the 
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Court of Appeals of tli- District of Columbia, pursuant to 
the provisions of the Radio Act of 1927, as amended. 

LITTLEPAGE & LITTLEPAGE, 

JOHN M. LITTLEPAGE, 

Attorneys for Appellant. 

Washington, D. C., June 4, 1931. 

Acknoiuledgment of Service. 

Service of a certified copy and foregoing notice of appeal 
and reasons therefore, attached hereto, is acknowledged this 
4th dav of June, 1931. 

FEDERAL RADIO COMMISSION, 
By JAMES W. BALDWIN. 

5 [Endorsed:] In the Court of Appeals of the Dis¬ 
trict of Columbia. WHB Broadcasting Company, 

Appellant, vs. Federal Radio Commission, Appellee. No. 
—. Notice of Appeal and Reasons Therefor. Littlepage & 
Littlepage, Attorneys and Counsellors at Law, L T nion Trust 
Building, Washington, D. C. 

6 Court of Appeals, District of Columbia. Filed Jun. 

30, 1931. Henry W. Hodges, Clerk. 

In the Court of Appeals of the District of Columbia. 

No. 5416. 

WHB Broadcasting Company (Radio Station WHB), 

Appellant, 

v. 

Federal Radio Commission. 

Statement in Writing of the Facts and Grounds for Decision 
of the Federal Radio Commission as Found and Given by 
it, Order of the Federal Radio Commission and Record, in 
the Matter of the Application of WHB Broadcasting Com¬ 
pany (Station WHB) for Modification of Station License. 

Thad H. Brown, General Counsel. 

D. M. Patrick, Assistant Counsel. 

Fannev Nevman, Assistant Counsel. 
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7 In the Court of Appeals of the District of Columbia. 

No. 5416. 

i 

! 

WHB Broadcasting Company (Radio Statioii WHB), 

Appellant, 

v. 

i 

Federal Radio Commission. 

i 

Statement in Writing of the Facts and Grounds for the De¬ 
cision of the Federal Radio Commission as Found and 
Given by it, Order of the Federal Radio Comn\ission and 
Record, in the Matter of the Application of WHB Broad¬ 
casting Company (Station WHB) for Modification of 
Station License . 


Comes now the Federal Radio Commission, pursuant to 
Section 16 of the Radio Act of 1927, as amended by Public 
Law No. 494, approved July 1, 1930, and tiles this, its State¬ 
ment in Writing* of the Facts and Grounds for Decision as 
found and given by it, its Order, and the Record before it on 
the hearing of the application of WHB Broadcasting Com¬ 
pany (Station WHB) for modification of station license, be¬ 
ing the originals or certified copies of all papers and evi¬ 
dence presented to it in said matter. 

FEDERAL RADIO COMMISSION, 
By JAMES W. BALDWIN, j 

Secretary. 

8 In the Court of Appeals of the District of ;Columbia. 

1 

No. 5416. 

I 

i 

WHB Broadcasting Company, (Radio Station WHB), 

Appellant, 

v. 

Federal Radio Commission. 

Index to Record. 

1. Application for modification of Station license from 
WHB Broadcasting Company, dated May 28,1930] 


i 










6 


WHB BROADCASTING COMPANY VS. 


2. Notice to WHB Broadcasting Company of designation 
for hearing October 15,1930, of its application for modifica¬ 
tion of station license. 

3. Notice from WHB Broadcasting Company September 
24,1930, of its desire to be heard. 

4. Transcript of testimony on hearing of application of 
WHB Broadcasting Company for modification of Station 
license. 


A. WHB’s Exhibits. 

No. 1, being newspaper clippings purporting to show pro¬ 
grams of Station WHB for week of October 5 to 11,1930. 

No. 2, being a balance sheet, September 30, 1930, and a 
Profit and Loss Statement from April 1 to September 30, 
1930, of the WHB Broadcasting Company. 

No. 3, being a condensed balance sheet of the Cook Paint 
and Varnish Company, North Kansas City, Missouri, De¬ 
cember 31,1929. 

No. 4, being a Rand-McNally Standard Map of Kansas. 

5. Federal Radio Commission’s General Order No. 92. 

6. Examiner’s Report No. 97. 

7. Applicant’s Exceptions to Examiner’s Report, No. 97. 

8. Statement of Facts, Grounds for Decision and Order of 
the Commission. 

9. Certificate of Secretary, Federal Radio Commission. 

, FEDERAL RADIO COMMISSION, 
By JAMES W. BALDWIN, 
i Secret art/. 

9 Department of Commerce, L T . S. Supervisor of 

Radio, Chicago, Ill. Received May 31, 1930. Fed¬ 
eral Radio Commission, Jun. 4, 1930. 

Form No. 13. 

(To be filled in by the Federal Radio Commission): Modi¬ 
fication File No.: 4-M-B-601. Station License File No.:-. 

Call Letters: WHB. Frequency:-. Power:-. Offi- 

cial Number: 629. 
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United States of America: 

| 

Federal Radio Commission. 

Application for Modification of Station License. 

1 

(Submit in duplicate to District Supervisor of Radio in 
charge of district in which station is located. S\Vear to one 
copy.) j 

To the Federal Radio Commission: 

1. Name of applicant: WHB Broadcasting Conjpany. 

2. Post office address: State, Missouri; City, Kansas City; 

Street, Hotel Baltimore; Number,-. 

3. Nature of modification: 


Terms of Present License. 

A. Frequency: SGO Kcs. 

B. Power: oOO Watts. 


Modification Requested. 

i 

A. Frequency : None, j 

B. Power 1 2 : 1,000 Wattjs. 

C. Hours of operation: Daylight C. Hours of operation: None. 

operation, in accordance with 
Gen'l Order ^ 41. 

D. Location of transmitter: Lat. D. Location of transmitter: None. 

3!>°-7'-o4.10" N. Long. 04°-3.T- 
4S.r>7" West. 

E. Location of main studio: Balti- E. Location of main studio: None. 

more Hotel. ! 

F. Call letters: WHB. 

G. -. 


F. Call letters*: None, j 

G. -. 


10 4. How will the granting of the application serve 

public interest, convenience, or necessity!! The in¬ 
crease to 1000 watts daytime operation will insure better 
coverage and reception for WHB listeners without causing 
interference or heterodyne. Our new transmitter is the 
very latest 1000 watt- Western Electric, crvstal control and 
100% modulated type 106-B complete with Westerji Electric 
5-B speech amplifier at station and Western Electric 8-B at 
studios. Our transmitting station has been installed follow¬ 
ing in every detail recommendations of radio engineers from 
the Bell Laboratories, with insulated towers and approved 
ground net work covering 202,500 square feet. The location 

of WHB transmitter in No. Kansas Citv was! selected 

* 

keeping in mind the fact there are no receiving sejts within 
a mile radius and relatively few within a 2 mile radius. 


1 If construction of a new transmitter is contemplated, application for 
construction permit must be filed. 

2 Call letters are designated by the Secretary of Commerce, ^.ny request 
for change will he submitted to him by the Commission. 
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The increase from 500 to 1000 watts should cause no blank¬ 
eting- or local interference. 

5. The applicant’s last application for a station license is 
to be considered as part of this application, and the truth of 
the statements therein contained is hereby reaffirmed except 
in so far as the contrary expressly appears in this appli¬ 
cation. 

6. The applicant waives any claim to the use of any par¬ 
ticular frequency or wave length or of the ether as against 
the regulatory power of the United States because of the 
previous use of the same, whether by license or otherwise, 
and requests a station license in accordance with this appli¬ 
cation. 

Dated this 28th dav of Mav, 1930. 

WHB BROADCASTING COMPANY, 

Applicant. 


J. F. CASH. 

Treasurer. 


State of Missouri, 

County of Clay, ss: 

J. F. Cash, being first duly sworn, upon his oath deposes 
and says that he is the Treasurer (If applicant is not an in¬ 
dividual, insert Vagent of") — above-named applicant and 
that the statements in the foregoing application are true of 
his own knowledge, except as to such statements as are 
therein stated to be on information and belief, and as to such 
statements applicant believes them to be true. 

J. F. CASH. 

Subscribed and sworn to before me this 28 dav of Mav, 
1930. 

[seal.] L. G. BACKSTROM, 

Notary Public. 

My commission Expires Nov. 5, 1931. 

11 Radio Supervisor's Report. 

Application received May 31, 1930. Forwarded June 2, 
1930. Remarks (state any pertinent facts): Applicant re¬ 
quests increase in operating power from 500 to 1000 watts. 
(Maximum power of station 1000 watts.) 

H. D. HAYES. 

U. S. Supervisor of Radio. 


onw. 
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12 Federal Radio Commission, Washington!, D. C. 

Notice. 

File No.: 4-M-B-601. 

In re Application of WHB Broadcasting Co. | 

Dated May 28, 1930. ! 

For Modification of License. 

Location: N. Kansas City, Mo. 

Operating assignment specified: Frequency; 860 kc.; 
Power, 1 kw.; Hours of operation: Daytime Operation in 
accordance with General Order No. 41. 


You are hereby notified that the Commission has ex¬ 
amined the above described application and not! being sat¬ 
isfied that public interest, convenience or necessity would 
be served by the granting thereof has designated the mat¬ 
ter for hearing: 


(1) The granting of the application may aggrieve or ad¬ 
versely affect the interest of a licensee, permit ! holder or 
of an applicant. ! 

I 

The specific grounds mentioned are not to be considered 
as exclusive of other grounds for the action and eventual 
decision of the Commission. j 

13 The Commission has fixed a time and place for a 
hearing on said application on October 15, 1930 at 
the hour of 10 A. M., at the offices of the Commission, 
Washington, D. C., subject to the rules and regulations 
set forth in General Order No. 93. 

Your special attention is invited to Subtitle B, jSection 7, 
Paragraph (2) of this order, which reads as follows: 


“In order to avail himself of the opportunity to be 
heard, the applicant shall, within 20 days of thb mailing 
of the notice by the Secretary, file with the Comjnission a 
written appearance consisting of a statement of his desire 
to be heard, together with a statement in writiiig of the 
facts which he expects to prove at such hearing and an 
affidavit showing that a copy of such written statement has 
been served upon or mailed to all other parties notified of 
the hearing.” 
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Notices of the hearing in this matter are being mailed 
to the following parties under date of September 12 ,1930: 

WHB Broadcasting Co., WHB, Applicant, Kansas City, 
Mo., 245 Hotel Baltimore. 

Atlantic Brdcstg. Corp., WABC, Operating on 860 kc. 
frequency, New York, N. Y., 485 Madison Ave. 

KMO, Inc., KMO, Operating on 860 kc. frequency, Ta 
coma, Wash., 950 Broadway. 

Agricultural Brdcstg. Co., WLS, Operating on 870 kc. 
frequency, Chicago, Ill., 1230 W. Washington Blvd. 

National Brdcstg. Co., Inc., WENR, Operating on 870 kc 
frequency, 711 5th Ave., N. Y., N. Y. 

William H. Heinz, Trustee, Applicant for permit to op¬ 
erate on 860 kc. frequency, Los Angeles, Calif., 6116 Holly' 
wood Blvd. 

Los Angeles Brdcstg. Co., Applicant for permit to oper¬ 
ate on S60 kc. frequency, 1470 Culver City, Calif. Dis¬ 
missed. 

Radio Operators, Inc., Ltd., Applicant for permit to op¬ 
erate on 860 kc. frequency, Los Angeles, Calif., 1101 Bank 
of Amer. Bldg., 7th & Spring Sts. 

John J. Grady & F. B. McComas, Applicant for permit 
to operate on 860 kc. frequency, 1373 Los Angeles, Calif., 
602 Ins. Exchange Bldg. 

E. J. Sorenson & P. J. Bender, Applicant for permit for 
station to operate on 860 frequency, 1259 Hollywood, 
Calif., 6655 Hollywood Blvd. 

If for any reason the applicant does not desire a hear¬ 
ing, he should not if v the Secret arv immediat-lv so that 
notices sent to other parties mav be cancelled. 

FEDERAL RADIO COMMISSION. 
JAMES W. BALDWIN, 

JAMES W. BALDWIN, 
i Secretary. 

RHH:d. 
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14 Copy. | 

WHB Broadcasting Co., Inc., Kansas City, Missouri. 

September 24j:h, 1930. 

Federal Radio Commission, 

Washington, D. C. 

Re ‘ 4 File No. 4-M-B-601”. j 

I 

Gentlemen : 

i 

I 

We have your notice of September 12th, fixing October 
15th as date for hearing on our application foir modifica¬ 
tion of license under the above file number. 

The purpose of this letter is to comply with require¬ 
ments under section 7, sub-title “B” of the Practice and 
Procedure Rules of the Federal Radio Commission and 
notifv vou that we desire to be heard and at the hearing we 
expect, in support of our application, to brin£ to your 
attention, the following: 

Radio Station WHB, owned and operated jbv WHB 
Broadcasting Company, is located at Kansas City, Mis¬ 
souri—“The Gateway to the Great Southwest”. I WHB is 
one of the pioneer broadcasting stations and was one of 
the first to equip their stations with modern and efficient 
broadcasting equipment. 

License to broadcast was first granted to Radio Station 
WIIB by the Department of Commerce early in 1922 at 
which time they went on the air with 250 watts power. 
In the same year, or on or about August 1922, tjhey went 
on the air with one of the first 500 watt Western Electric 1A 
Transmitters and since that time this station ;has con¬ 
tributed much to the growth and improvement of radio. 
It has rendered and is continuing to render valuable serv¬ 
ice to the community it serves. 

In April and May, 1930, in order to improve the quality 
of its signal, WHB transmitter was moved out of the 
congested district of Kansas City, Missouri, to Nojrth Kan¬ 
sas City—away from obstructions—and at that! time in¬ 
stalled the very latest Western Electric 1000 waltt trans¬ 
mitter, Type 106-B, together with crystal contrbl panel, 
now operating on 500 watts power. This complete instal- 


i 
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lation was made under the direct supervision of the en¬ 
gineers of the Bell Laboratories of New York—the recom¬ 
mendations of the engineers being followed out in the 
minutest details including completely insulated towers and 
comprehensive ground system of buried net work of cop¬ 
per wire covering about five acres in area. 

That WHB has ample financial resources to insure 
15 its operating at all times on a high plane of efficiency 
both as regards continued improvecd equipment as 
it is developed and also the character of programs. 

That the increase in power for which it has applied to 
the Commission is necessary in order to enable the station 
to properly serve sections which are asking for this service 
and which are not receiving it. 

That the station is being operated without any primary 
thought of a profit and is being operated daily without 
interruption up to the maximum time allowed it in broad¬ 
casting educational features, grain market direct from the 

floor of the Kansas Citv Board of Trade—weather fore- 

* 

casts—time signals—vegetable produce markets—Depart¬ 
ment of Agriculture Bulletins—religious services to all 
creeds without discrimination—commercial programs of a 
high character and station sustaining features also of high 
quality make up the balance of our programs. 

That our station is well received by the radio audience 
is attested to by ever increasing mail averaging from 1000 
to 7500 letters per week. 

That we are solely interested in bringing our station 
to its highest degree of efficiency and serving in the best 
possible manner the greatest number of radio listeners. 

Radio station WHB ever since it began operation in 
1922 has always cooperated fully with the commission and 
has lent itself to civic enterprises and governmental agen¬ 
cies such as the Department of Agriculture, American Red 
Cross, the Marine Department of the Navy and will con¬ 
tinue this cooperation to its fullest extent. 

Kansas City, Missouri, located as it is, in the center of 
a vast agricultural district, is natural headquarters for the 
farming community. It has the largest live stock exchange 
in the world; the largest distribution of farm implements; 
the largest primary wheat market; the largest hay market 
and the largest seed market in the world. It is second 
largest as a live stock market, as fruit and vegetable mar- 
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I 

I 

ket, and as a horse and mule market, and it ranks third 
largest in grain market, butter, eggs and poultry market, 
and flour milling production. 

The station is managed and operated by a jstaff tech¬ 
nically trained and by experience well qualified !to conduct 
the station in a successful manner. 

We feel that our application for increased po\Ver to 1000 
watts, if granted, will enable us to broaden oujr scope of 
service and we do not believe that the granting of this 
increased power will aggrieve or adversely effect the in¬ 
terests of present licensees, permit holders j or appli¬ 
cants. j 

16 Our crystal control panel insures the jstation at 
all times operating strictly on its assigned fre¬ 
quency and there will be no local blanketing due to the 
favorable location of our transmitter. 

We are also attaching an affidavit showing that copy of 
this statement has been mailed to all parties notified of 

this hearing. i 

Yours very truly, ! 

* WHB BROADCASTING COM- 
P\NY TNC 

(Signed) By J. F. CASH, ’ j 

Vice-President & Treasurer. 

Enc. 

17 J. F. Cash, Vice-President and Treasurer of WHB 
Broadcasting Company, being duly sworin, on his 

oath states that on September 25, 1930, he deposited in the 
U. S. Mail, properly addressed, a true copy of written ap¬ 
pearance before the Federal Radio Commission in connec¬ 
tion with application for modification of license^ Phle No. 
4-M-B-601, set for hearing on October 9, 1930, tjo each of 
the parties listed on notice of the Federal Radiol Commis¬ 
sion dated September 12, 1930. i 

(Signed) J. F. 'jCASH. 

i 

Subscribed and sworn to before me, a Notary public, on 
this 25 day of September, 1930. 

(Signed) L. G. BLACKSTRCjM, 

[notarial seal] Notary Public. 

\ 

My commission expires Nov. 5, 1931. 
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18 Copy for Chief Examiner. 

Wednesday, October 15,1930. 

Hearing Before the Federal Radio Commission, 

Washington, D. C. 

In re WHB Broadcasting Co., Kansas City, Missouri; Call 
Letters: WHB; Docket No. 941. 

Hart, Dice & Carlson, Shorthand Reporters, 416 Fifth 
St. X. W., Suite 301-307 Columbian Bldg., Washington, D. 
C. Geo. L. Hart, Edwin Dice, Fred A. Carlson. Tele¬ 
phones: National 0343, National 0344. 

19 Contents, 

Wednesday, October 15, 1930. 


Name of witness. Direct. 

John F. Cash. 5 

Mr. Loucks. 

Mr. Walker . 

Mr. Butcher . 

Harry C. Butcher . 33 

% 

Mr. Littlepage . 

Mr. Loucks . 

J. H. Barron. 39 

Mr. Littlepage . 

Mr. Butcher . 

Mr. Loucks . 

Mr. Guider . 


Cross. 


22 

26, 31 
30 



41 

43, 46 

44 

48 


Re¬ 
direct. Recross. 



Exhibits. 

WHB No. 1 WHB week’s program. 8 

2 Balance sheet WHB Broadcasting Co. 14 

3 Balance sheet Cook Paint & Varnish Co.. . 15 

4 Map . 18 


20 Federal Radio Commission, Washington, D. C. 

Docket No. 941. 

In re Application of WHB Broadcasting Co., Kansas City, 
Missouri. Call Letters: WHB. Application for Modifi- 
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i 

i 

I 

i 

i 

j 
I 
I 

| 

cation of License; Frequency Requested, 860 Kilocycles; 

1 Kilowatt, D.; Present Assignment: 860 Kilocycles, 500 

Watts, D. | 

i 

Others notified: WABC, New York City; KMQ, Tacoma, 
Washington; WLS, Chicago, Illinois; WENR, Cljiicago, Illi¬ 
nois; KFVD, Culver City, Cal.; Grady & McComas, Los 
Angeles; Sorenson & Bender, Hollywood, Cal.; Radio 
Operators, Inc., Glendale, Cal.; Wm. H. Heinz, Los Angeles. 

Hearing Room, Federal Radio Commission, National Press 

Building, Washington, D. C. i 

Wednesday, October 15, 1930. 

I 

The above-entitled matter came on for hearing before 
the Federal Radio Commission at 3:20 o’clock p. m. 

Present: 

i 

For the Commission: Elmer W. Pratt, Examiner. 

Assistant Counsel: Ralph L. Walker. 

On behalf of the Applicant, Station WHB: Liitlepage & 
Littlepage, Union Trust Bldg., Washington D. C., 
21 and R. B. Caldwell, 1100 Land Bank BldgL, Kansas 
City, Mo. j 

On behalf of Station WABC: Harry C. Butjcher, 418 
Shoreham Bldg., Washington, D. C. 

On behalf of Station WLS: Philip G. Loucks,! National 
Press Bldg., Washington, D. C. 

On behalf of Station WENR: (It was stated;by other 
counsel that Mr. Wing was interested on behalf of this sta¬ 
tion, and was present in the building.) 

On behalf of Station KFVD: John W. Guider, jColorado 
Bldg., Washington, D. C. 

On behalf of Radio Operators, Inc.: Joseph IF. Fehr, 
National Press Bldg., Washington, D. C. j 

i 

(By consent of counsel in Dockets 922, 941 and 963, 
Dockets 922 and 963 were consolidated, and Docket 941 was 
heard first.) 

Proceedings. 

Examiner Pratt: The next case is No. 941, application of 
Station WHB Broadcasting Co., Kansas City, Missouri, 
for modification of license. I 


i 
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Mr. Thomas P. Littlepage. We are ready, on behalf of 
WHB. May we have the record show an appearance for 
Mr. R. B. Caldwell, Kansas City, Missouri, for WHB? 

Examiner Pratt: What is Mr. Caldwell’s mailing ad¬ 
dress ? 

Mr. Thomas P. Littlepage: 1100 Land Bank Building. 
Kansas Citv, Missouri. 

Examiner Pratt: As associate counsel? 

Mr. Thomas P. Littlepage: Yes. 

22 Examiner Pratt: Parties notified of this hearing 
are WABC, New York City. 

Mr. Butcher: I appear for WABC. 

Examiner Pratt: KMO, Tacoma, Washington. Is KMO 
represented? 

(No one responded.) 

Examiner Pratt: WLS, Chicago, Illinois. 

Mr. Butcher: WLS will be represented by Mr. Philip G. 
Loucks, National Press Building. 

Examiner Pratt: WENR, Chicago, Illinois. Is WENR 
represented? I thought Mr. Wing was here. 

Mr. Butcher: I think tliev are interested, and I think Mr. 
Wing is around the building. 

Examiner Pratt: KFVD. 

Mr. Guider: I appear on behalf of KFVD. 

Examiner Pratt: Gradv & McComas, Los Angeles. 

(No one responded.) 

Examiner Pratt: Sorenson & Bender, Hollywood, Cali¬ 
fornia. 

(No one responded.) 

Examiner Pratt: Radio Operators, Inc., Glendale, Cal¬ 
ifornia. 

Mr. Felir: I appear for Radio Operators, Inc. 

Examiner Pratt: William H. Heinz, Los Angeles, Cali¬ 
fornia. 

(No one responded.) 

23 Testimony Offered by the Applicant. 

Whereupon John F. Cash, a witness appearing for the 
applicant, having been first duly sworn, testified and stated 
as follows: 
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Direct examination. 

i 

By Mr. John M. Littlepage: 

Q. Will you give us your full name, please? |a. John F. 
Cash. 

Q. What is your position with Station WHB ? A. I am 
vice president and treasurer. 

Q. Are you connected with any other organisation? A. 
I am also treasurer of the Cook Paint & Varnish Company. 

Q. What is the name of the first corporation; which you 
mentioned? A. WHB Broadcasting Co. ! 

Q. And you are vice president and treasurer of that 
company? A. Yes, sir. 

Q. What are your duties in connection with Radio Sta¬ 
tion WHB? A. I have general supervision over all activ¬ 
ities of the station. 

i 

Q. That is the station that was formerly owijied by Mr. 
Sweeney? A. Yes; the Sweeney Automotive &j Electrical 
School. 

Q. Under the same call letters? A. Under th£ same call 
letters. j 

24 Q. That was a different kilocycle assignment? A. 
They had several frequencies in the last several 

vears. 

* i 

Q. Is Mr. Sweeney still connected with this station? A. 
No; he has no connection with it now. 

Q. How much is this station incorporated for!? A. The 
capitalization is five hundred shares of no-par-vlilue stock. 

Q. Who owns the stock? A. The stock is held 100 per 
cent by the Cook Paint & Varnish Company. 

Q. Will you tell us where the transmitter of tjhe station 
is located? A. The transmitter is located in North Kansas 
City, Missouri, I should judge about two miles; from the 
business district, across the river. 

Q. Two miles from the business district of North Kan¬ 
sas City? A. Yes; across the Missouri River, j 
Q. It is farther than that from the business district of 
Kansas City, Missouri, is it not? A. No. 

Q. Where are the studios located? A. The studios are 
located in the Hotel Baltimore, at Kansas City,! Missouri. 

2—5416a i 

| 

! 

j 
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Q. What is the total investment which the station repre¬ 
sents to date? A. Approximately $73,000; something over 
that. 

Q. At the present time you are operating on the 

25 assignment of 860 kilocycles, with 500 watts, daytime 
only? A. That is right; davtime onlv. 

Q. Will you give us the character of the construction of 
WHB? A. In April and May of this year we installed all 
new Western Electric equipment—a 1000-watt capacity type 
106-B transmitter, and at that time installed new towers 235 
feet high, completely insulated, and a comprehensive ground 
system comprising about 5 acres of buried wire. The com¬ 
plete installation was made under the direction and accord¬ 
ing to the recommendations of the Bell Laboratory. 

Q. That is an up-to-date transmitter; is it? A. The very 
best thing and the latest thing we could get. 

Q. Do you have an apparatus for the control of fre¬ 
quency? A. Yes; a crystal control. 

Q. Will you describe the studios of the station? A. The 
studios at the present time are the studios that were in¬ 
stalled bv Mr. Sweenev. We have onlv one studio, a busi- 
ness office, and a reception room; but we have made ar¬ 
rangements with the Hotel Baltimore for additional space, 
enabling us to have two studios, more room for office space, 
and also a reception room; and we have the entire new 
studio equipment on hand ready to install, and are going 
ahead with the installation. 

Q. At what time does your station go on the air in the 
morning? A. 6:30. 

26 Q. At what time do you sign off ? A. At the pres¬ 
ent time I believe it is 5:35. I am not just sure. It 

changes everv month. 

Q. It varies according to the sunset? A. That is right. 

Q. Have you any typical programs of your station with 
vou? A. Yes. 

Mr. John M. Littlepage: I should like to state at this 
time that we have a week’s programs here. We have not 
copies of them. We shall be glad to furnish duplicate copies 
of them for the record. We ask permission to do that at 
this time. We have only the one original. 
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Examiner Pratt: Is there any objection? The programs 

will be admitted, provided duplicate copies are furnished 

within five da vs. 

& 

At the same time, I should like to discourage this prac¬ 
tice of asking for time to submit documentary evidence 
which the rules require to be submitted at the hearing under 
certain circumstances. In other words, we qre going to 
tighten up on the rule. That is notice to everybody. 

(One copy of a week’s programs of Station WHB was 
submitted and received in evidence, and identified by being 
marked “ Docket 941, Applicant WHB’s Exhibit No. 1,” a 
duplicate copy to be furnished within five days, and filed 
with the transcript in possession of the Commission.) 

By Mr. John M. Littlepage: 

Q. You have typical programs there for what 
27 dates, Mr. Cash ? A. For the week beginning Octo¬ 
ber 5th and ending Saturday, October lttli. 

Q. What day of the week was the 5th? A. 'the 5th was 
Sundav. 

Q. Will you go through that list and describe the nature 
of the programs on that day? A. We opened fit 8 o’clock 
on Sunday. On other days, week days, we open at 6:30. 

At 8 o’clock there was the Good Morning program, which 
is a phonograph record program. 

At 8:30, a continuation of phonograph records. 

At 9 o’clock, Downtown Men’s Bible Class, j 

Examiner Pratt: Mr. Littlepage, in view of tl;ie fact that 
these programs have been admitted, I do not j think it is 
going to be necessarv to read them into the! record. I 
assure you I will study them very carefully. 

Mr. John M. Littlepage: We are not going through them 
for that purpose; but the general list of the programs does 
not bring out all of the facts which we should lijve to bring 
out with this witness. 

By Mr. John M. Littlepage: 

Q. Will you describe those programs to us, and give us 
the information which does not appear on the li£t? A. At 
9 o’clock is the Downtown Men’s Bible Class,j conducted 
by a Minister of the Christian Church in thei Pantages 
Theatre. 
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At 10 o’clock, Organ Tunebeams, which is pipe organ 
selections from the Newman Theatre or from our Wur- 
litzer Studio. 

28 Q. Where is the Wurlitzer Studio located? A. 
Wurlitzer Music Company, at Kansas City. 

Q. You have two pipe organs available for your pro¬ 
grams; have you. A. Yes, sir. 

At 10:30, the Hiloite Boys, which is a Hawaiian duo. 

Q. Is that local talent that you have? A. Yes. 

At 11 o’clock the services are broadcast from the Inde¬ 
pendence Boulevard Christian Church, where we have a 
remote control station. 

At 12:30, Musical Masterpieces, which are classical 
phonograph selections. 

At 1 o’clock, Dickinson Secretaries, a sponsored program 
of a trio, song and string instruments. 

At 1:30, the Economy Oilers, which is a male quartet. 

At 2 o’clock, Piano Classics, which are all piano solos 
or duets. 

At 2:30, Cook’s WHB Orchestra, which is about a 14- 
piece orchestra, a sponsored program by the Cook Paint & 
Varnish Company. 

At 3:30, Two Shades of Blue, which are two pianists 
playing one piano. 

At 4 o’clock, Dixie Dandies, which is a five-or-six-piece 
orchestra. 

At 4:30, the Harmony Boys, a team of banjoists, a duet, 
singing and playing. 

At 5:00, the Cook Painter Hour, which is piano selec¬ 
tions, piano duets, and vocal solos. 

29 Q. That carries you through that day? A. That 
carries me through Sunday. 

Q. Is that a typical Sunday program for your station? 
A. Yes; it is. 

Q. We do not want to run through all of them; but will 
you pick out a typical program for one of the week days 
there, and describe it to us? A. I can just take Monday; 
that is the next day. 

Q. All right; take Monday. A. Broadcasting of the 
market reports from the floor of the Kansas Citv Board 
of Trade at 9:30, 10:30, 11:30, 12:30, and 1:15. 

At 6:30, Eye Opener, which is an old-time fiddling 
number. 
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At 7 o’clock, Musical Morning Glories, which is pipe or¬ 
gan selections. 

Mr. Butcher: Is that a. m. or p. m.? 

The Witness: A. M. 

| 

At 7:30, Merchants of the Air program. Those are an¬ 
nouncements by merchants interspersed with grapliophone 
records. 

At 9 o’clock, Home Economics, conducted by an experi¬ 
enced economist under the name of Julia Baker. She has 
had a lot of experience in writing on the samg subject in 
large newspapers. 

At 9:45, the Word Clinic, which is conducted by a woman 
who explains the correct pronunciation of word|s, their cor¬ 
rect spelling, and the correct meaning. 

At 10 o’clock, Organ Tunebeams, which is pipe 
30 organ selections. 

At 10:40, Cook Painter Boys, which isjpiano num¬ 
bers and vocal solos. 

At 11 o'clock, Bible Lesson, conducted by a .minister of 
the Christian Church. 

At 11:40, the Wurlitzer Boys, an imprompth presenta¬ 
tion of piano solos, duets, and song numbers. ! 

At 12:40, Farmer’s Hour, the broadcasting! of the De¬ 
partment of Agriculture bulletins and other hews of in¬ 
terest to farmers, and phonograph records. In that same 
hour I believe the vegetable and produce markbt is broad¬ 
cast. It is broadcast daily. 

At 1:45, a Travel Talk given by a Sergeant of the United 
States Marines in the interest of interesting young men 
in the U. S. Marines. ! 

At 2 o’clock, Bert Beuder, which is a song and piano. 

At 2:15, the Girl Friends. That is a vocal Hio. 

At 2:30, Dorothy Staker, Chief Pontiac, which is a piano 
and vocal team. 

At 3 o’clock, broadcasting of the Radio-Keith-Orpheum 
Stage Show from the R. K. O. Main Street Theatre. 

At 4 o’clock. Merchants of the Air, which is announce- 
ments interspersed with phonograph records. 

At 5 o’clock, the Cook Painter Boy Hour, which is again 
vocal and piano numbers. 

Those are representative advertising programs. 
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By Mr. John M. Littlepage: 


Q. Were those programs broadcast on that day 
31 from the station? A. Yes; they were. 

Q. What is the population of Kansas City. Mr. 
Cash? A. Kansas City, Missouri, lias a population of ap¬ 
proximately 400,000. I believe it is 399,900, according to 
the last census. Greater Kansas Citv, which includes Kan- 
sas City, Kansas, and Rosedale, which adjoin them, has 
about 600,000. 

Q. Have you prepared a memorandum dealing with your 
service a little bit more particularly? A. I have. 

Q. Tell us about the organization of WHB. A. The per¬ 
sonnel of the staff ? 

Q. Yes. A. Did you want to cover the officers of the 
organization, or the personnel of the- 

Q. No: let us leave that out. Will you tell us something 
about the financial responsibility of this applicant? A. The 
WHB Broadcasting Co. has all its equipment paid for in 
full, and its current bills are less than $500. Its stock being 
owned 100 per cent by the Cook Paint & Varnish Company, 
the Cook Paint & Varnish Company is able and willing to 
invest any further money in the station to insure its operat¬ 
ing at all times on a high level. 

Q. Have you a financial statement of these two organiza¬ 
tions? A. Yes: I have a financial statement of the WHB 


Broadcasting Co. 

Q. I show you an exhibit entitled “Balance Sheet, 
32 WHB Broadcasting Co.” You are an officer of that 
corporation? A. Yes, sir. 

Q. Does this sheet show what it purports to? A. It does. 


Mr. John M. Littlepage: We offer these in evidence. 
They are in duplicate. 

Examiner Pratt: Is there any objection? 

Mr. Walker: Xo objection. 

Examiner Pratt: Without objection, the balance sheet 
will be admitted as Applicant’s Exhibit Xo. 2. 


(Two copies of Balance Sheet of the WHB Broadcasting 
Company were received in evidence and identified by being 
marked “Docket 941. Applicant WHB’s Exhibit Xo. 2,” 
and are filed with the two copies of transcript in possession 
of the Commission.) 
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By Mr. John M. Littlepage: 

i 

Q. I show you Exhibit No. 3, a condensed balance sheet 
of the Cook Paint & Varnish Company, North Kansas City, 
Missouri, as of December 31, 1929. You are an officer of 
that company? A. Yes, sir. 

Q. Does this show what it purports to? A. It does. 

I 

Mr. John M. Littlepage: I offer this in evidence. 

Mr. Walker: We have no objection. 

Examiner Pratt: Without objection, it will lie admitted 
as Applicant ’s Exhibit No. 3. 

33 (Two copies of condensed balance sheet of the 

Cook Paint & Varnish Company, as of December 31, 
1929, were received in evidence and identified by being 
marked “Docket 941, Applicant WHB’s Exhibit No. 3,” 
and are filed with the two copies of transcript ini possession 
of the Commission.) 

i 

By Mr. John M. Littlepage: | 

i 

Q. Now will you tell us generally, from that iheet, what 
the assets of the Cook Paint & Varnish Company are? A. 
The total assets of the Cook Paint & Varnish Cbmpany on 
December 31, 1929, were $4,590,000. 

i 

Bv Examiner Pratt: 

Q. What are the assets of the WHB Broadcasting Co., 
according to the statement? A. The total assets of the 
WHB Broadcasting Co. on September 30, 1}930, were 
$79,115.23. 

| 

By Mr. John M. Littlepage: 

Q. Will you tell us something about the grain reports 
which you broadcast from your station? A. We gre broad¬ 
casting the grain reports direct from the floor oi* the Kan¬ 
sas City Board of Trade five times daily, except jSundav. 

Q. What is the nature of those reports? A.j They are 
current quotations right from the market floor,| and they 
are not onlv useful but almost necessarv for the farmers in 

•/ * I 

the wheat belt who have to depend on our stationjto receive 
this service. 

Q. How many times a day do you broadcast that service? 
A. Five times. 
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Q. Five times a day? A. Yes. 

34 Q. And five times a week? A. Five times a day, 
six times a week. 

Q. What is the nature of the territory which WHB now 
serves? A. The territory that WHB is now serving is 
Greater Kansas 'City, and I should judge a 100-mile radius 
of Kansas City; but the grain reports are of particular in¬ 
terest to the farmers in Kansas, one of the greatest wheat¬ 
raising states in the Union: and recentlv, from a survev 
that I conducted in conjunction with the Kansas City Board 
of Trade, we found that the millers, elevators, farmers and 
bankers in the wheat section were not receiving these quo¬ 
tations, or were having very poor reception of them. 

Q. Is it or is it not a fact that Kansas City is the largest 
grain market in the countrv? A. Kansas Citv has the 
largest grain exchange in the United States, it has the 
largest live stock exchange in the world, the largest distri¬ 
bution of agricultural implements in the United States. It 
has the largest primary wheat market in the United States, 
the largest market for stock and feeder cattle, the largest 
distribution of lumber, the largest distribution of seed, and 
has the largest hav market in the United States. It is 
second in the United States in live stock market, horse and 
mule market, distribution of fruits and vegetables, and 
third largest in the distribution of poultry, butter and eggs, 
and grain market. So it is primarily an agricultural center. 

Q. Do you also broadcast the produce and vege- 

35 table market exchange reports? A. Yes; we do that 
daily. 


Q. Every day? A. I believe it is on the Farmers’ Hour. 
Q. Getting back to these grain reports which you broad¬ 
cast, does anv other station in Kansas Citv or vour terri- 
torv there broadcast that information? A. No; thev do 

* 7 

not. 


Q. Is there any other grain market except the one at 

Kansas Citv which serves that territorv around there? A. 
• • 

Not with this service; no. 

Q. What do you consider to be your present service 
area? A. I think our present service area is less than 100 
miles radius of Kansas City. 

Q. How much less would you say? A. It is hard for me 
to determine without having any field tests, strength tests. 
Q. Have you prepared a map? A. I have prepared a 
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map based on the response we receive from blae millers, 
elevator people, and farmers in the wheat district, in which 
they state that we are not heard at all, or unsatisfactorily. 

Q. Is this the map to which you refer (exhibiting map to 
witness)? A. Yes, sir; this is the map. 

Q. And does that show where your station isj and is not 
received, based on the correspondence you have had? A. 
I have indicated on here where it is not received at all or 
with no degree of satisfaction. 

36 Q. And do you base that upon the correspondence 
which you have? A. Yes; upon the survey we 

made. 

Mr. John M. Littlepage: We have not this map in dupli¬ 
cate, either. We should like the indulgence of itlie Exam 
iner to submit this in duplicate, if we may. 

Examiner Pratt: Is there any objection? 

Mr. Walker: No objection. 

Examiner Pratt: It is admitted, provided aj duplicate 
copy is furnished within five days. 

(One copy of the map referred to was received in evi¬ 
dence and identified by being marked “Docket 941, Appli¬ 
cant WHB’s Exhibit No. 4,” and was retained fay counsel 
for the applicant, the two copies to be furnished within five 
days and filed with the two copies of transcript Sin posses¬ 
sion of the Commission, marked as above stated!) 

Bv Mr. John M. Littlepage: 

* j 

Q. The blue dots on the map represent centers from 

which vou have received communications? Aj That we 

+ i 

are not being received, or we are being receivejd unsatis¬ 
factorily, with no degree of satisfaction. 

i 

Examiner Pratt: From a listener’s viewpoint?| 

The Witness: Yes; from a listener’s viewpoint! 

By Mr. John M. Littlepage: j 

Q. Mr. Cash, what other stations do you get in Kansas 
Citv in the davtime? Do vou get KWKH? A; I do not 

remember ever getting them in the daytime. 

Q. How about any of the Chicago Stations? Vfo you get 
them in the daytime? A. I do not remember getting 

37 them in the daytime. As a matter of fact, I do not 
try a lot in the daytime to get outside stations. 
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Q. Do you get Station WLS or WEXR, in Chicago? A. 
No; I have not. 

Q. Will you give us your principal reason for wanting 
this increased power? A. Principally to better serve the 
area we are now serving, and to serve the additional farm 
communitv to which our service is valuable, which thev 
want; and another reason for it is that we have invested a 
lot of monev in our station, and are trving to make it 
operate as efficiently as possible on our present allotted 
power. There are three major broadcasting stations in 
Kansas City. The other two major stations have full time 
and a thousand watts power; and our not having any night¬ 
time, and being limited to 500 watts power, puts us in a 
very unfavorable position compared with the other two 
stations. 

Q. You spoke of some service which you rendered to the 
Marine Corps. Will you tell us a little bit more about 
that—just whati it is? A. That is a talk, twice a week, 
given by Sergeant Barnum, of the Marine Corps Recruit¬ 
ing Service in Kansas City, in which he details experiences 
of himself with the Marines in the World War and in for¬ 
eign countries, trying to enlist the interest of young men to 
join the Marines. 

Q. Do you make any charge for that? A. No; there is 
no charge made for that. 

Q. Do you know whether or not any other station in 
Kansas City broadcasts this service for the Ma- 
38 rines? A.i There is no other station in Kansas Citv. 

Q. Do vou know whether or not thev advertise 

vour station in connection with their broadcasts? A. Yes; 
• 

they do. The Government lias several recruiting trucks on 
which they have signs asking people to tune in on Radio 
Station WHB for these travel talks by Sergeant Barnum. 

Q. Do they also have data in their literature which goes 
out from their office concerning broadcasts of your station? 
A. Yes; on all the literature they send out from their office 
they have stamped on the literature and on the envelopes 
the same suggestion, that listeners tune in to WHB for 
these travel talks. 

Q. How about your religious broadcasts? What do you 
do in that line? A. Our station is open to any religious 
organization without anv discrimination whatever. We 
have also given freely of our time to any civic enterprise, 
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such as charity drives, Red Cross appeals, disabled war 
veterans, and others movements of that kind. 

Q. What church programs are you broadcasting at 
present? A. We just have the one church service broad¬ 
cast. That is from the Independence Avenue Christian 
Church everv Sundav, and then the Bible class Ifrom the 
Pantages Theatre. i 

Q. Do you broadcast any other farm data, oilier than 
that which you describe as the market reports?! A. The 
Department of Agriculture bulletins. j 
39 Q. What are those bulletins? A. They! are bul- 
letins furnished by the Department of Agriculture 
daily, disseminating information of interest to thp farmer. 

Q. Who broadcasts that for them? Docs sonie repre¬ 
sentative of the Department of Agriculture do that, or do 
you do it ? A. Our announcer does it. 

Q. There is no charge for that, is there? A. No;. 

Examiner Pratt: I should like to ask whether j the wit¬ 
ness knows, as a technical proposition, whether oil not the 
station now operating is capable of operating at 1 jkilowatt 
instead of 500 watts. 

The Witness: Yes: we are. We have a 1-kilowajtt trans¬ 
mitter. 


By Mr. John M. Littlepage: | 

i 

Q. What percent modulation do you have on vpur sta¬ 
tion A. 100 per cent modulation. j 

Mr. John M. Littlepage: I think that is all. ! 
Examiner Pratt: Mr. Butcher, have you any questions 
of this witness? 

Mr. Butcher: No questions. 

Mr. John M. Littlepage: May I ask at this tim<^ if Mr. 
Butcher is going to make any statement with reference to 
this application? 

Mr. Butcher: Yes. j 

The Witness: I wonder if I might put ipto the 
40 record there that the station is not operated pri¬ 
marily for profit. 

i 

i 

i 

Bv Examiner Pratt: i 

j 

Q. What is the primary purpose of its operation? A. 
The primary purpose is just for the indirect advertising 


I 
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that we get out of it, through the good will we build up in 
the station by operating and presenting service and meri¬ 
torious programs. 

Examiner Pratt: Have you any questions, Mr. Loucks? 

Mr. Loucks: !Do you propose to put on a technical man, 
your engineer? 

Mr. John M. Littlepage: I understand that the Commis¬ 
sion is going to put one on. We will rely upon them. 

Cross-examination on behalf of Station WLS. 

By Mr. Loucks: 

Q. Mr. Cash, are you a radio engineer? A. Xo; I am 
not. I am not teclmicallv trained. 

Q. Do you own a radio receiving set ? A. Yes, sir. 

Q. Do you listen to programs? A. Yes, sir. 

Q. Have you ever heard Station WLS or Station WEXR 
during the daytime in Kansas City ? A. During daylight 
hours? 

Q. During daylight hours. A. I could not say with defi¬ 
nite assurance whether I have or not: but I listen very little 
to programs during the daytime, as I am at my office, and 
I never have tried for out-of-town stations. 

41 Q. Have you ever heard either Station WLS or 
Station WEXR at night ? A. Yes; I have heard both 
stations at night. 

Q. How does the signal compare with that of your local 
stations operating at night ? 

Mr. John M. Littlepage: If the Examiner please, I do not 
see that that has any bearing on this case. We are asking 
for daylight time only. We are not interested at present 
in the nighttime conditions at Kansas City. 

Mr. Loucks: If the Examiner ])lease, I want to determine, 
if I can, from this witness, whether or not the carrier wave 
of either station is present there in the daytime. 

Examiner Pratt: I think the question is proper. The 
objection is overruled. 

Bv Mr. Loucks: 

% 

Q. You do hear both stations at night? A. Yes; I have 
heard them—not recently, but I have heard both stations 
at night. 
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Q. Have you ever had any complaints with respect to 
interference by your station with either of the two Chicago 
stations? A. No, sir; it has not come to my attention if we 
have. 

Q. Have you ever noted any interference by the two 
Chicago stations with your station? A. With our station? 
No; I have not. 

Q. How many stations are located in Kansas City? A. 
There are five stations located there. 

Q. Do you consider yourself in direct competition 

42 with regional stations operating on 1000 watts 
power? A. No; we do not. 

Q. If your power were increased to 1000 watts, would 
you consider yourself in position to compete with;them for 
advertising accounts? A. We would compete with them to 
a certain extent for advertising accounts; yes. 

Q. You are now operating with 500 'watts? A. That is 
right. 

Q. Have you made any tests by which you could deter¬ 
mine to what extent vour good service area would be in- 
creased if your power were increased from 500 to 1000 
watts? A. No; we have not. 

Q. You do not know how much additional coverage you 
would gain? A. No. The only thing I base m\[ opinion 
on there is the fact that most of the reports that cgme in on 
this questionnaire that we sent out in Kansas stated that 
the thousand-watt station in Kansas Citv was being re- 
ceived satisfactorily; but there have been no measurements 
made. 

Q. Have you ever noted anv interference with! Station 

v * * # 

WABC, in New York, in Kansas City? A. No; none what¬ 
ever. In fact, I do not believe I have ever hear4 WABC 
direct. 

Q. Have you ever made any tests to determine;whether 
or not the carrier wave of WABC was present in the Kan¬ 
sas City area after you had closed down? A. No;,we have 
not made those tests. 

Q. You are familiar with the fact that WABC now 

43 operates with 5 kilowatts power? A. YeS; I am 

familiar with that. j 

Q. You are familiar also with the fact that tl^ey have 
been given a construction permit to increase their power 
to 50 kilowatts? A. Yes, sir; I am advised of that] 
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Q. And to move to a new location in Wayne County, New 
Jersey? A. Yes, sir. 

Q. Have you taken that fact into consideration in apply¬ 
ing for your increased power? A. Yes, sir. 

Q. Do you know whether or not there would be inter¬ 
ference with WABC operating with 50 kilowatts, and your 
station operating at 1 kilowatt? A. I am not able to de¬ 
termine that. 

Q. Not being an engineer? A. But not having heard 
WABC in Kansas City, I would think not. 

Q. Of course you are familiar with the fact that the car¬ 
rier wave of a broadcasting station extends far bevond 
the modulated portion of the wave; are you not? A. No; 
I was not. 

Examiner Pratt: The witness is not qualified as an 
engineer. 

Mr. Loucks: That is all. 

Mr. Guider: We have no questions. 

44 Cross-examination on behalf of the Commission: 

Mr. Walker : Just one or two questions, please. 

By Mr. Walker: 

Q. I believe you stated, Mr. Cash, that your service area 
at the present time is something slightly less than 100 
miles? A. I should judge that. 

Q. What increase in that service area do you expect from 
an increase in power from 500 watts to 1 kilowatt ? A. .1 
have no definite way of determining the probable increased 
service area we would have, other than that the Kansas 
City stations operating on 1000 watts have been satis¬ 
factorily received in the district that we are now attempting 
to serve with the market reports. 

Q. How far is that district from your transmitter? A. I 
should judge from 250 to possibly 300 miles. 

Q. And you expect to get somewhere between two and 
a half and three times the coverage with the increase in 
power from 500 watts to 1 kilowatt? Is that correct? A. 
As I say, I liave no measurements to base that on. It is 
just an estimate. 

Q. If, as a matter of fact, that increase in power will 
only give you a very slight increase, say ten or twenty per 
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cent, in your service area, would it serve your purpose? A. 
That is a hard question to answer, not knowing what our 
present service area is, or what our expected increase 
will be. 

Q. You spoke of other stations in Kansas City, and I be¬ 
lieve you said that a comparison of th(^ power of 
45 your station with that of those stations showed a 
hardship on you, or was working against! you there, 
or something to that effect. What was it that yob said? A. 
I did not mean by interference, but I meant that in solicit¬ 
ing sponsored programs or advertising, we arb at a dis¬ 
advantage. 

Q. You are at a disadvantage in competition!? A. Yes. 
They have full time, both stations, and they both have a 
thousand watts. 

Q. You testified as to your programs. Is it ■ your plan 
to continue substantially the same programs? A. No; we 
are planning on improving our programs right along, and 
we are improving them from day to day. 

Q. Any particular improvement over the general im¬ 
provement that you have made from time to itime? A. 
What we want to do eventually is to have a really fine staff 
orchestra over the present music feature. 

Mr. Walker: That is all. ! 


Redirect examination. j 

i 

i 

By Mr. John M. Littlepage: 

Q. I have just one or two more questions. Mr. Cash, how 
far is Kansas City from Chicago? A. I imagine the air line 
distance is between five and six hundred miles. 

Q. Station WHB formerly divided time on : 950 kilo¬ 
cycles; did they not? A. Yes; they divided time.! 

Q. With whom did they divide time? A. They divided 
time with KMBC, of Kansas City. 

46 Q. Does that station carry any chain programs? 
A. Yes; it carries the Columbia Chain. 

Q. And they had half-time, or they divided time? A. 
They divided time. I do not know just what the division 
was. 

Q. That station, which is the Columbia outlet for Kansas 
City, now has full time on 950 kilocycles? A. Thajt is right. 
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Q. And WHB was shifted to daytime on 860 kilocycles? 
A. That is right. 

Q. Do you know whether or not WABC is the key station 
for Columbia in New York? A. It is my understanding 
that it is. 

Q. If Station WABC interfere- with you slightly on your 
present assignment, if they increased their power to 50 
kilowatts, would it or would it not make it more necessary 
for you to have additional power to cover the territory you 
are now serving? 

Mr. Walker: I object to that, Mr. Littlepage. This 
gentleman has stated that he is not technically qualified to 
answer such questions. 

Mr. Loucks: He would not answer my question. I object, 
too. 

Mr. Thomas P. Littlepage: It is a question based on a 
situation, on a condition, because Mr. Loucks brought up 
the question of the 860 kilocycles of WABC and about hav¬ 
ing a construction permit; and we think it is relevant, be¬ 
cause the questions just asked show that there is a Colum¬ 
bia outlet there now; and if WABC is a Columbia key sta¬ 
tion in New York City, of course they are getting the 
47 same programs out there, and this station still lias 
its own program; and if 50 kilowatts on WABC in 
New York does cut down any, it is more important for this 
station to have a thousand watts. We think it is entirelv 
relevant. 

Mr. Walker: I withdraw the objection. 

Examiner Pratt: I am going to sustain the objection 
whether it is withdrawn or not. 

Mr. Loucks: I insist on my objection. 

Examiner Pratt: The matter may be relevant, but this 
witness is not an engineer and not qualified. The question 
goes to an engineering problem which the witness is not 
qualified to answer. However, I am not going to object if 
the question is put to an engineer in case he is on the stand. 

Mr. John M. Littlepage: I feel the same way about it, 
if the Examiner please; but I think the questions which Mr. 
Loucks asked were just as much out of line from this wit¬ 
ness as this question is. So if you are going to rule this 
out, I think We should have the questions which Mr. Loucks 
asked, on the interference from WABC, ruled out. 
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Examiner Pratt: As I followed Mr. Loucksf questions, 
lie did not ask a question which required a technical or engi¬ 
neering answer from the witness. I shall have ito overrule 
your motion. i 

Mr. John M. Littlepage: That is all. 

Mr. Butcher: Mr. Examiner, I should like to I ask one or 
two questions on the points raised on the agricultural end. 

48 Cross-examination on behalf of Station WABC. 

i 

l 

By Mr. Butcher: 

* 

Q. Mr. Cash, you stated that the Kansas City live stock 
market is the largest in the world. A. Yes. 

Q. Since when did it become larger than Chicago? 

I 

Mr. Thomas P. Littlepage: No; he did not saj that. He 
said it was the second largest. He is forgetting himself. 
You said the live stock market was the second largest; 
did you not ? 

The Witness: I think so. 

Mr. Butcher: I understood him to say it was tjhe largest. 

Mr. Thomas P. Littlepage: You are right. Iain glad you 
raised the question. , 

The Witness: I said it has the largest live stock exchange 
in the world. ! 

i 

Mr. Thomas P. Littlepage: What did you say apbout a live 
stock market? 

The Witness: It is the second largest live stock market. 

! 

By Mr. Butcher: i 

Q. Do you know if other stations in Kansas City broad¬ 
cast information for the farmer? A. For the farmer? 

Q. Yes. A. I do not know. 

Q. Do you know if Station KMBC, the Columbia outlet 
in Kansas City, broadcasts a program on the !Columbia 
farm community network at noon? A. No; I am 

49 not acquainted with that program. 

Q. And you do not know whether other stations in 
Kansas City are giving farm service? A. No;j I do not 
know what farm service they are giving, but I do know 

3—5416a 
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that they are not giving the grain quotations from the 
Grain Exchange. 

Q. But you do not know whether the other stations are 
giving farm information at all? A. Xo; I do not know. 

Q. Do you know it to be a fact that they are not? A. 
Xo; I do not know it to be a fact that they are not. 

Q. You are not familiar, then, with the other farm pro¬ 
grams? A. Xo; I am not. 

Mr. Butcher: That is all. 

Mr. Walker: Out of order, I should like to ask one fur¬ 
ther question which I omitted. 

Mr. Thomas P. Littlepage: Certainly. 

Further cross-examination on behalf of the Commis¬ 
sion. 

Bv Mr. Walker: 

Q. Mr. Cash, do you know whether or not the service area 
of your station is substantially the same in all directions, 
or whether it varies? Is vour coverage east substantiallv 
the same as your coverage west of your transmitter; or 
do vou know? 

Examiner Pratt: You may base vour answer on the let- 
tors that vou have received, information such as vou have. 

50 A. Most of those were mailed to the west of us. 

Examiner Pratt: I sav, vou may base vour answer on 

those letters, whatever those letters show, or such other 

survev as vou mav have made. 

« * * 

The Witness: That is shown on the map there—the area 
that we are not covering. 

(By request, the reporter read Mr. Walker’s question.) 

A. I do not know. 

Mr. Walker: That is all. 

Further redirect examination. 

By Mr. John M. Littlepage: 

Q. Just one more question. Do you know whether or 
not any other station in Kansas City is broadcasting the 
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i 

grain reports which you put out from the Board of Trade 
floor? A. They are not broadcasting them from! the Grain 
Exchange, I know. 

Q. You know that? A. Yes. j 

Q. And the territory which you serve, which is Interested 
in these grain reports, is more to the west than it is to 
the east? A. Yes. j 

Q. That is the big grain area? A. It is to th0 west and 
south. 

Q. And that is the reason for the western survey which 
you made there? A. That is right. 

Mr. John M. Littlepage: That is all. 

51 Examiner Pratt: Are there any further!questions 
of this witness? The witness is excused, j 

Examiner Pratt: Have vou any further witnesses? 

* i 

Mr. John M. Littlepage: That is all. 

(Close of evidence on behalf of applicant.) 

Testimony Offered by Station WABC. j 

i 

Mr. Butcher: Mr. Examiner, I have a statement I should 
like to make. I should like to read it under oatli. 

l 

Whereupon Harry C. Butcher, a witness appearing for 
Station WABC, having been first duly sworn, testified and 
stated as follows: j 

• i 

Direct examination: 

52 The Witness: In this case, Docket 941, jin which 
the applicant, WHB, is assigned to 860 kilocycles 

and is asking for an increase in power from 500 to 1,000 
watts, the Atlantic Broadcasting Corporation, owner and 
operator of Station WABC, New York City, simply wishes 
to ask the Federal Radio Commission, through its Exam¬ 
iner, to take judicial notice of the fact that the frequency 
of 860 kilocycles is designated as a clear channel and as¬ 
signed to the first zone. 

We wish also to point out that Station WABC, operating 
on 860 kilocycles, is in the process of constructing ^ new 50 
kilowatt transmitter in Wayne Township, Passaic; County, 
New Jersey, and holds a construction permit for that pur¬ 
pose granted by the Federal Radio Commission. Construe- 


i 
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tion of the new transmitter is going forward and is ex¬ 
pected to be completed in from three to six months. 

The transmitter of WABC, now operating on 5,000 watts 
is located at Cross Bay Boulevard on Long Island, on the 
eastern side of Manhattan. The new 50 kilowatt transmit¬ 
ter, being located in New Jersey, west of Manhattan Island, 
should send a strong signal across the country to the West. 

With this in mind, we respectfully request the Federal 
Kadio Commission to give due consideration to and take 
full judicial notice of General Order 40 and General Order 
41, and particularly to the following paragraph of General 
Order 41: 

“It is ordered that a davtime broadcasting station is 
herebv defined as a station which under its license from this 
Commission is permitted to operate only during certain 
designated hours during the daytime and is not per- 

53 mitted to operate at any time when its operation will 
cause heterodyne interference with other broadcast¬ 
ing stations assigned to the same frequency.” 

Cross-examination on behalf of the applicant. 

By Mr. Thomas P. Littlepage: 

Q. Mr. Butcher, you are the Washington manager of the 
Columbia Broadcasting Company? A. That is right—the 
Columbia Broadcasting Systein, Incorporated. 

Q. Has the Columbia Broadcasting System a station at 
Kansas Citv? A. Yes; we have a verv good one there. 

Q. What‘is it? A. KMBC. 

Q. On what kilocycle is KMBC? A. I think it is 950. 

Q. What station shared this kilocycle with KMBC previ¬ 
ous to full time? A. I do not know. 

Q. You do not know that this applicant, WHB, was on 

KMBC: do vou? A. No; that was before mav entree into 
• ' » 

the radio business. 

Q. Then, while you are asking the Commission to take 
judicial notice, we will ask them to take judicial notice of 
the fact that KMBC and WHB were sharing time on 950 
kilocycles, and that WHB was taken off of 950 and 

54 full time given to KMBC, and WHB put on daylight 
time on 860. It is on that now, is it not—860 ? A. 

Yes. 
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Examiner Pratt: Mr. Littlepage, that is a historical mat¬ 
ter of which I cannot properly take judicial notice. How¬ 
ever, I think the witness on behalf of WHB has already put 
that matter into the record, and it is a matter of record here 
in this case. 

Mr. John M. Littlepage: The record also will show that 
it was at the suggestion of KMBC that WHB \tas located 
on this channel. 

The Witness: That would be hearsay; would it not? 

Examiner Pratt: Whatever the statement of t|he witness 
is, it is in the record. 


By Mr. Thomas P. Littlepage: i 

i 

i 


Q. WABC is the key station of the Columbia System; is 
it not? A. Right. j 

Q. And the same programs they put out there will go 
out over KMBC in Kansas City; will they not? A. In part. 

Q. Anything they want them to take, they willj take; will 
they not? A. Not entirely. There is a difference in the 
middle western stations. The middle western stations get 
many different programs from those which are carried by 
WABC. For instance, the Columbia farm community net¬ 
work is carried in the Middle West only. WBBM! is the key 
station of which KMBC is one of the units. That is 
55 an entirely different program than WABC carries 
in the east. Also, there are other programs originat¬ 
ing in the Middle West, at Chicago, that are carried by the 
Kansas City station, which do not come east, andiwhich are 
uot carried on WABC. 

Q. But you give to the Middle West there that part of the 
program that you think is best and most suitable to that 
country? A. To the Middle West, which differjs quite a 
little bit from the East. 

i 

Q. Yes; and, therefore, anything that the Columbia Sys¬ 
tem carries in the East that you do not put on thelre you do 
not think would be of interest to those people out there; 
do you? If you did, you would put them on; would you not? 
A. Of course in the Middle West we have a Columbia farm 
community network built especially for the Middle West. 

Q. We will all admit that it is very fine. I jthink the 
Columbia is putting on a very fine network. 

Getting back now to this station, the Columbia Broad¬ 
casting System puts on over the chain out therb what it 


i 

! 

I 

I 



38 


WHB BROADCASTING COMPANY VS. 


thinks is the best program for those people; does it not? 
A. Yes; but if there be any difference between what is on 
WABC and KMBC, the people out there have a choice. 

Q. Have you any aspirations to serve Kansas City with 
WABC and get it in the daytime on 50 kilowatts? A. Not 
directly. 

Q. You do not think this would amount to anything so far 
as interference is concerned, then; do you? A. I do not 
know about, the interference. We have a chance of that 
with a new transmitter and a new antenna that we 
56 are using on WABC. We do not know just what the 
result will be, and that is the reason we have simply 
asked the Commission to take judicial notice of General 
Orders 40 and 41, which touch upon the matter of inter¬ 
ference. 

Q. In regard to that new transmitter, Mr. Butcher, you 
heard the testimony of the Chief Engineer of the Columbia 
Broadcasting System. Is not the purpose of this new 
transmitter to avoid that far interference? Is not that one 
thing he stated they hoped to do? A. I do not recall that. 
It reduces the sky wave, but I do not recall that it avoids 
interference particularly. 

Mr. Thomas P. Littlepage: I think that is all. 

Further cross-examination on behalf of Station 
WLS: 

Mr. Loucks: I have just one or two questions. 

Bv Mr. Loucks: 

* 

Q. Do you know who owned Station WHB during the 
latter part of the period it divided time with KMBC? A. 
Not for sure, but I believe that was the time when the 
Sweenev Electrical School owned it. 

Examiner Pratt: Mr. Guider, have you any questions? 

Mr. Guider: No questions. 

Examiner Pratt: Mr. Callister? 

Mr. Callister: No questions. 

(Close of evidence on behalf of Station WABC.) 

Examiner Pratt: Have you anything to offer, Mr. 
Guider ? 



FEDERAL RADIO COMMISSION. 


39 


Mr. Guider: No, sir. 

Examiner Pratt: Have you anything, Mr. Fehr? 

Mr. Fehr: No, sir. j 

57 Examiner Pratt: Mr. Loucks? 

Mr. Loucks: No, sir. 

Examiner Pratt: Does the Commission have any wit¬ 
nesses? 

Mr. Walker: We will call Mr. Barron. 

Testimony Offered by the Commission. 

j 

Whereupon J. H. Barron, a witness appealing for the 
Commission, having been first duly sworn, testified and 
stated as follows: 

i 

i 

! 

Direct examination: 

Mr. Walker: Will counsel admit Mr. Barron’s qualifica¬ 
tions? 

Mr. Thomas P. Littlepage: We will. We do not know 
what he is going to say. We might object afterward, but so 
far we admit that he is qualified. 

By Mr. Walker: j 

Q. You are an engineer employed by the Federal Radio 
Commission, Mr. Barron? A. That is right. 

Q. Station WHB, Kansas City, Missouri, isj at present 
operating on 860 kilocycles with 500 watts poker. They 
have an application pending here for 1 kilowatt, jail daytime 
operation. What, in your opinion as a radio engineer, will 
be the increase in the service area of Station jWIIB as a 
result of making that increase in power. A. On the aver¬ 
age, the service area of a 500-watt power station seems to 
be about 25 to 30 miles. A 1000-watt station; would run 
around 35 to 40 miles. I should say the increase, therefore, 
might be as much as 15 miles. 

58 Q. Suppose that this 500-watt station!is actually 
serving an area slightly less than 100 miles: What 

would you expect the increased service to be as; a result of 
increasing the power from 500 watts to 1 kilowatt? A. If 
this station is rendering a consistent service toi an area of 
100 miles, I would expect that the increase would be pro¬ 
portionate to the figures I mentioned before. Probably it 
would run around ten to fifteen miles. 


i 

i 
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Q. Mr. Barron, you have the quota figures prepared pur¬ 
suant to the mandate of the Davis Amendment showing 
broadcast facilities in the State of Missouri, and the facili¬ 
ties which they now have. A. Yes. 

Q. Will you read those for the record, please? A. On 
cleared channels, Missouri is due 6.30, and is assigned 6.55. 

On regionals, it is due 3.48, and is assigned 4.29. 

On locals, it is due .94, and is assigned 1.16. 

The total due is 10.72; the total assigned, 12.00. 

Q. Have you those same figures for the Fourth Zone, in 
which Missouri is located? A. Yes, sir. 

On cleared channels, the Fourth Zone is due 47.00, and 
is assigned 57.01. 

On regional channels it is due 26.00, and is assigned 30.60. 

On local channels it is due 7.00, and is assigned 9.11. 

The total due is 80.00; the total assigned is 96.72. 

Q. Mr. Barron, into which of those three classes 
59 does a 1-kilowatt davlight station on 860 kilocvcles 
fall? A. 860 kilocycles is designated as a cleared 
channel. Therefore it would fall under the class of cleared 
channel stations. 

Mr. Walker: That is all. 

Cross-examination on behalf of the applicant. 

By Mr. John M. Littlepage: 

Q. What would be the difference in the quota of the State 
of Missouri if this station were increased from 500 watts, 
daytime, to 1 kilowatt, daytime? A. The quota charge for 
a 500-watt daytime station is 3/10 of a unit. The quota 
charge for a 1000-watt daytime station is 5/10 of a unit. 
Therefore the increase would be 2/10. 

Q. One-fifth of a unit? A. Yes. 

Q. Have you made a survey of the stations now occupying 

a channel of 860 kilocvcles? A. I have. 

* 

Q. What are those stations? A. The nearest station on 
this frequency is Station WABC, in New York. There is 
also a station at Tacoma, Washington, KMO, which occu¬ 
pies this channel. 

Q. Would the granting of 500 additional watts daytime 
on WHB, in your opinion, interfere with any of the stations 
now on that channel. A. Under normal daytime operating 
conditions I would not expect any interference to be caused 
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in the service area of any of the stations operating 

60 on this channel. Q. Assuming that WABC were 
operating with 50 kilowatts, would there be any effect 

upon the service area of that station? A. I wduld not ex¬ 
pect that there would be. 

Q. I believe you stated, or at least by inference, that there 
would be no interference with KMO in Washington? A. 
No; no interference would be expected in the service area 
of that station. 

Q. Suppose that a station or two happened to be located 
on this channel around Los Angeles, California: Would 
there be any interference with those stations? A. No inter¬ 
ference would be expected with the amount of power allo¬ 
cated under the present broadcast setup. 

Q. Are you familiar with the stations on adjacent chan¬ 
nels to 860? A. Yes, sir. 

Q. In your opinion, would there be any interference 

created by the granting of this application to WHB to the 

stations now on the adjacent frequencies? A. II would not 

expect that there would be any cross-talk interference with 

any of the stations operating on adjacent channbls. 

Q. What would you say would be the consistent service 

area of a 50-kilowatt transmitter in the davtiine? A. I 

* 

would expect that to be around 60 to 70 miles. 

Q. And a 5-kilowatt station? A. A 5-kilowatt station 
will run possibly 50 to 60 miles. 

61 Q. Do you know the distance between Chicago and 
New York? A. It is roughly 900 to 1000 piiles. 

Q. What is the distance from Chicago to Kansas City? 
A. The distance from Chicago to Kansas City isj 420 miles. 

Q. What is the distance from Kansas City to New York? 
A. The distance from Kansas City to New York is 1110 
miles. 

Q. How far is Shreveport, Louisiana, from Kansas City? 

A. That is 475 miles. ! 

Q. And how far is Tacoma? A. That is 1530 miles. 

Q. And what is the distance from Kansas City to Los 

Angeles? A. I imagine that is close to 1500 milbs. 

^ i 

Mr. John M. Littlepage: I think that is all. 

Examiner Pratt: Mr. Butcher, have you any questions? 

Mr. Butcher: Yes; I think I have one or two. | 


l 
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Cross-examination behalf of Station WABC. 

By Mr. Butcher: 

Q. How do you define a cleared channel? A. A cleared 
channel is supposed to be a channel on which there is only 
one station operating at night. 

Q. Do you understand a cleared channel to be a channel 
set aside for national service? A. At nighttime; 

yes. 

62 Q. At nighttime? A. Yes. 

Mr. Butcher: I think that is all I have. 

Cross-examination on behalf of Station WLS: 

Mr Loucks: Just one or two questions. 

Bv Mr. Loucks: 

Q. Assuming that there is now cross-talk interference 
between Station WHB and Station WLS, would that be 
increased or decreased by increasing the power of WHB 
500 watts? 

Mr. John M. Littlepage: 1 object to that. There is no 
evidence here that there is any cross-talk, and there would 
have to be before such a question could be asked. There is 
no foundation for it. 

Bv Mr. Loucks: 

Q. Assuming that there is now interference of any char¬ 
acter between Station WHB and Station WLS, would that 
interference be increased or decreased if Station WHB 
were increased to 1000 watts? 

Mr. John M. Littlepage: There is no evidence in this case 
on that subject. 

Examiner Pratt: I think the objections are proper, Mr. 
Loucks. You cannot assume a fact that does not exist, 
verv readilv, in a case of this kind. 

Bv Mr. Loucks: 

* 

Q. On what frequency does Station WLS operate? A. 
WLS operates on 870 kilocycles. 
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Q. On what frequency does WHB operate?! A. WHB 
operates on 860 kilocycles. 

63 Q. Are you familiar with any complaints reaching 
the Engineering Division of this Commission with 

respect to interchannelary interference between these sta¬ 
tions ? 

Mr. Thomas P. Littlepage: Between these twp stations? 
Mr. Loucks: That is right. 

Mr. John M. Littlepage: We object to that. Those com¬ 
plaints are in the nature of evidence. 

Mr. Thomas P. Littlepage: There is no evidenbe that the 
people who make complaints know what they ard complain¬ 
ing about. If all the complaints that come into; the Radio 
Commission could be tabulated, you would have to be more 
specific. Furthermore, a complaint would havje to come 
from somebody who is qualified to make a complaint and 
make it intelligently. j 

Examiner Pratt: I think your objections might go to the 
weight of any testimony which might be develqped. The 
Commission certainly is interested in knowing whether or 
not there would be interference created between the two 
stations in question by reason of any proposed increase in 
power if the application were granted. I think jthe objec¬ 
tion should be overruled. 

Mr. John M. Littlepage: In that connection, I also want 
to point out the fact that Station WABC is now operating, 
I believe, with 5 kilowatts on the channel of 860, iand WLS 
is operating on the adjacent frequency, in Chicago. We do 
not know what those complaints would show. They may 
show that WABC was interfering with this station. 

Examiner Pratt: Mr. Loucks has asked whether Mr. 
Barron knew of or was familiar with any complaints 

64 reaching the Commission indicating interference be¬ 
tween WHB and WLS; and if Mr. Barrom knows of 

any such complaints, he may say so. 

Mr. John M. Littlepage: That is the objection that we 

made. I know what the ruling will be, but we want to 

state the objection—that that will be proving miere hear- 

sav from what those letters contain. We could not intro- 
& 

duce those letters if they happened to be favorable, to show 
anv statement which they contained favorable to our sta- 
tion; and we do not think they should be introduced in case 
they show anything unfavorable. 
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AVe make that objection, and ask for an exception to the 
ruling. 

Examiner Pratt: For whatever value the exception may 
have, vou mav have it. I do not think there is anvone who 
is more familiar with the value of a complaint of an in¬ 
formal nature than the Examiner here present. 

Proceed. 

A. No complaints have come to my attention of cross¬ 
talk interference between WLS and WHB. 

Mr. Loucks: I think that is all. 

Further cross-examination on behalf of Station 
WABC. 

By Mr. Butcher: 

* 

Q. You state that Missouri is over quota ? A. Yes. 

Q. How much? 

Examiner Pratt: That is already in the record, Mr. 

Butcher. 

65 Mr. Butcher: I want to ask another question. 

The Witness: Missouri is over quota by 1.28 units. 

Bv Mr. Butcher: 

m/ 

Q. And Kansas? A. Kansas is under quota by .75 units. 

Q. You heard the testimony of this station which wishes 
to reach farther into Kansas? A. Yes. 

Q. Would it not be logical to increase the quota of 
Kansas? 

Mr. Thomas: P. Littlepage: That is the thing, Mr. 
Butcher, on which we hope you will win. We have a mo¬ 
tion before the Commission to set aside the unit svstem, 
and base the allotment on service as well as transmission. 
If you can help us, you are welcome to it. 

A. That might be an ideal theoretical condition to work 
for, but I do not see any practical solution to it at this 
time. 


Bv Mr. Butcher: 

Q. Is it not the policy of the Commission to raise under¬ 
quota states? 
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Mr. Walker: I object to any statement from tlie witness 
as to the policy of the Commission. He appears as a radio 
engineer. 

Examiner Pratt: The objection is sustained. | 

Mr. Guider: May I ask a question? 

Examiner Pratt: Certainly. 

I 

66 Cross-examination on behalf of Station KFVD. 

i 

i 

By Mr. Guider: 

j 

Q. I understood you to say that it would not be reason¬ 
able to expect any interference between this station, WHB, 
and any Los Angeles station that might take the air on a 
frequency of 860 kilocycles, and then you qualified it by 
saying “and using the amount of power available.’’ Is 
that a correct statement? 

I 

I 

Mr. Thomas P. Littlepage: And daytime use. 

Mr. Guider: And daytime use. j 

A. Yes. 

By Mr. Guider: 

* 

i 

j 

Q. Now I should like to ask the question a little bit more 
specifically than that. Suppose WHB in Kansas City were 
granted 1 kilowatt on 860 cycles, daytime use. j Suppose 
a Los Angeles station were granted the same assignment, 
one kilowatt, daytime use. l)o you think there "would be 
any interference between the two stations in their service 
areas? A. No; I do not. 

Examiner Pratt: Mr. Fehr, have you any questions? 

Mr. Fehr: No. j 

Examiner Pratt: Are there any other questions of this 
witness? The witness is excused. 

(Close of evidence on behalf of the Commission.) 

j 

Examiner Pratt: The case is submitted. The hearing is 
adjourned until tomorrow morning at 9:30 o’clock, at 
which time we will proceed with Dockets 922 and!963, con¬ 
solidated. 



46 


WHB BROADCASTING COMPANY VS. 


(Thereupon, at 5.00 o’clock p. m., the hearing adjourned 
until tomorrow, Thursday, October 16, 1930, at 9:30 
o’clock a. m. 

(Here follows diagram marked pages 67 and 68.) 

69 Docket No. 941. 

App. WHB’s Exhibit No. 2. 

Hart, Dice & Carlson, Official Reporters. 

Oct. 15, 1930. 

Introduced at Hearing Before Federal Radio Commission. 

Balance Sheet WHB Broadcasting Company, September 

30, 1930. 


Assets: 

Cash in Bank. 333.89 

Accounts Receivable . 2,592.72 

Prepaid Insurance . 2,761.02 

Prepaid and Advanced Commissions. 313.00 

Buildings, Fixtures and Equipment. . 73,114.60 


79,115.23 


Liabilities: 


Accounts Payable . 104.58 

Reserve for Taxes. 142.50 

Reserve for Depreciation. 2,773.40 

Reserve for Bad Debts. 271.69 

Capital Stock—Common—No Par Value. 83,539.29 

Profit or [Loss*]. 7,716.23* 


79,115.23 

70 Profit and Loss Statement, WHB Broadcasting 
Company, April 1 , 1930, to September 30, 1930. 

Net sales .. 13,584.41 


[♦Red in copy.] 
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WHB BROADCASTING^* P"** ” * ** 1 " 


SUITE 254-255 Hotcl Baltimorc 
Telephone Harrison 0388 

KANSAS CITY MISSOURI 


OCT 1 


51930 


F3KMUNB 

W.H.B. PR OGRA MS FOR THE WEEK OF OCTOBERSth bo 11th. 

’ “Clippings from EK^TCansVs 1Jity“'*Star. 


SUNDAY OCT 5th, 1950 


WEDNESDAY OCT 3th, 1950 


WHB. Cwok 1‘ni.u dc Varnish CO. 

8:00—Cood Morning. 8:30—Dance Kit*. 

9: OO—Downtown Men's Bible Class. 

10:CO—Organ Tunebeam*. 

10:30—Hiloite Boys illawallansi. 

11:00—Independence Blvd. Christian Church. 
12:30—Musical Masterpieces. 

1:00—Dieklnson Secretaries. 

1:30—Ecor.omv Oilers (Male Quartet.) 
2:00—Plano Classics. 

2:30—Cock's WHB Orchestra. _ 

3:30—Two Shades ol Blue iPlano Duo). 
4:00—Dixie Dandies. 

4:30—Harmony Boys. 

5:00—Cook Painter Hour 


WHB. Cook Paint & Varnish Co. 
5:30. 10:30. 11: ). 12:30. l:30-j-K. C. Soar'* 
of Trudc Gram Quotations. | 

G:30—Pve Opener (Fiddling Bearcats). 
7:00— Mumc :*1 Morning Gloried. 

7:30—Mercliunts of tre Air. ! 

9:00—Home Economics 'Julia Baker) 

9-43—Word Clinic. 10:00--Tiiucbean.s. 
10:40—Cook Painter Bov. 

11:00—Churl* Players with Dorothr Chrte 
11:13—Bible Lesson. 11:40—Wurlltrer Bo--.. 
12-40—Parmer's Hour, i :43—Travel TcU. 

2:00— Bert Beuder i Melody Mabi. 

2:15—1:-K.-O. Main.'treet Siuldlo Program. 
2:45—Oladvs Gaskill. Gene Alien. 

3:15-Staff Frolic. 4:00- Merchants. 

3:00—Cook Painter Program. 


MONDAY OCT 6th, 1950 


THURSDAY OCT 9tfh, 1930 


WHB. Cook Paint & Varnish Co. 
9.30.. 10:30. 11:30. 12:30. 1:15—K. C. Board 
of Trade Grain Quotations. 

1:30—Eve Opener (Fiddling Bearcats). 

7:00—Musical Morning Glories. 

7:30—Merchants of the Air. 

9:00—Home Economics iJulia Baker). 

9 : 45 —Word Clinic. 10:00—Organ Tune- 

beams. 

10:40—Cook Painter Bovs. . _ 

11:00—Bible Lesron. 11:40—Wurlltrer Bovs. 
12:40—Farmers' Hour. 1:45—Travel Talk. 
2:00—Bert Beuder. 2:15—The Girl Friends. 
2:30—Dorothy Staker. Chief Pontiac. 

3:00— R. K. O. Malnatreet Stage Show. 

1:00—Merchants of the Air. 

5:00—Cook Fainter Hour. 


WHB, Cook Paint & Varnish Co. 

9:30. 10:39. 11:30. 12:30. 1:30— K. C. Board 
of Trade Grain Quotations, 

fi:30—Eve Opener iFtddimr Bearcats). 

7:00—Musical Morning Glories. 

7:30—Merchants of the Air. : 

9:00—Home Economic! 'Julia Baker?. 

9:45—Social Dor.t's. 10:00—Organ Tune- 

beams. 

10:40—Cook Painter Boy. 11:00—Bible 

Lesson. 

11:40— Wurlltrer Boys. 12:40—Farmers’ 

Hour. ! 

1 : 30 —Dance Hits. 2:00—your Handwriting. 

2:15—Bert Beuder. 2:30—Hiloite Boys. 

3:00—Hollo (Impersonations'. 

3:15—staff Frolic. 4:00—Merchants. 

5:00—Cook Painter Program.I 


TUESDAY OCT 7th, 1930 


FRIDAY OCT lOtlji, 1930 


WIIB. Cook Paint & Varnish Co. 
9:30. 10:30. 11:30. 12:30. 1:15 K. C. Board 
of Trade Grain Quotations. 

0:30—Eve Opener iFiddllng Bearcats). 

7:00—Musical Morning Glories: 7:30— 

Merchants. 

9:00—Home Economies (Julia Baker). 

6:45—Social Don't* (Phillip Warren). 

10:00—Holderu Mo.. Program. 

10:40—Painter Boy. 

11 : 00 —Bible lesson. 11:40—Wurlltrer Bor*. 
12:40—Farmers' Hour. 

1:30— Mona Motor Hour. 

2:00—Your Handwriting: 2:13—Bert Beuder. 
2:30—Loru Bailev. 2:45—Tom McDermott. 
3:15—Staff Frolic; 4:00—Merchants. 

5:00—Cook rainier Hour 


WHB, Cook Paint & Varni-1» Co. 

9:30. 10:30. 11:30. 12:30. 1;15—K. C. Board 
of Trade Oratn Quotations.: 

6:30—Eve Opener (Fiddling Bearcats). 

7:00—Musical Morning Glories. 

7:30—Merchants of the Air. 

9:00—Home Economics (Julia Baker' 

9:45—Word Clinic. 10:00-i-Holden. Mo. 
Hour. i 

10:40—Cook Painter Boy. ll u 03—Bible Les¬ 
son. 

11:40—Wurlltrer Bovs. 12:40—Farmers’ 

Hour, 

1:45—Travel Tn’.le. 2.00—Dm Beuder 

2:15—Lou ar.d Let. 2:45—Bcttv Jure Yea- 
mans. 

3:15—Staff Prolie. 4:00—Mdrchsnts. 

5:00—Cook Painter Program 


... ^ , ..... - y y \ SATURDAY OCT 11th, 1930 

'/U & W H _ ^ j . . „ I 

% / * /!> * ' j ? * WHB, Cook.’Paint & Varnish Co. 

a ., 0 , 0!3o 11;3a _ 12-00—K. C. Board ol 


WHB, Cook. Paint & Varnish Co. 

9:30. 10:30. 11:30. 12:00—K. C. Board ol 
Trade Grain Quotations. 

6:30—Ere Opener (Fiddling Bearcats). 

7:00—Musical Morning Glories. 

7:30—Merchants o! the Air. 

9:45—Social Dont’s. 

10:00—Organ Tunebeams. 

10:40—cook Painter Boy. 

11:00—Bible Lesson. 

1 -- 

11:40—WurUtzer Bov*. 

12:30—Farmers Hour. 

1:15—Your .Handwriting. 

1:30—Mona Motor Hour. 

2:00—Cook Painter Hour. 

2:30—Tom McDermott. 

3:00—Recess Time. 3:15—Stall Fr^Uc. 
4:00— Merchants of the Air. 

5:15—Plymouth Car Program. ; 
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VVHB Broadcast 
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SUITE 254-2SS Hotel Baltimore 
Telephone Harrison 0388 


CAtto* fit < Wfrial ftopotere 


OCT 15 bSO 


KANSAS CITY. MISSOURI 

IniJOtooed^lMKrt^tJefbre 

FEUEhAL RABI9 GUAM^iON 

W.H.B. PROGRAMS FOR THE WEEK ENDING 0CT03ER 11th,1930 
(From the Kansas City Star ) 


SUNDAY-Oct, 5th 


WEDNESDAY-0ct 3th 


WHB, Cook Paint & Varnish Co. 


5:2?“5?<xl Morn!^ StSf^-Danee Kit*. 


Cli si. 


-worn _ 

?n 0 ^T C ^ Vn ’ OW J? Xm'M Blbla 

Ci ‘" 1 

i 1 :SST'? lckia30n Secretaries. 

(Malc <*“**•> 
Orchestra. 

J-ftlSSSs^SSW* S,uc ' rl *™ Sue). 

f '•}£—Harmony Boy*. 

6:00—Cook Pair.ter Hour. 


WHB. Cook Paint & Varnish Co. 

9 39, 10:30. 11:30. 12:30. 1:30—K. C. Bol 'I 
of Trade Oram Quotations: 

6:30— Etc Oaener (Piddling Bearcats). 

7:00 —MuMcr.I Morninc Glorias. 

7:30—Merchants of too Air.! 

9:C0—Horn*: Economies 'Julia Baker i. 

9:45—Word Clinic. 10:00—Tunebeami. 
10:40—Coolc Painter Bov. 

11:00—Charls Plavers with Borothv Chase. 
11:15—Bible Lesson. 11:40- Wurlltrer Bova. 
12:40—Fanner - !. Hour. 1:4$]—Travel Talk. 
2:00- -Bert Beuder iMe!o<lv Man). 

2:15—R.-K -O. Msnnstrert Studio Program 
2:45— Glc3vs GaskiH. One Allen. 

3-13—Staff Frolic. 4:00--Merchants. 

5:00—Cook Painter Procram.: 


MONDAY-Oct, 6th 


WHB, Conk Paint & Varnish Co. 
9:30. 10:30. 11:30. 12:30. 1:15—K. C. Board 
of TTide Grain ©notations. 

6:30—Eve Opener iFiddlir.c Bearcat*). 

7:00—Musical Morning Glories. 

7:*tf>—-Merchants of the Air. 

9 -nO—Home Economics (Julia Baker). 

D ta-Word Clinic. 10:00— Oman Tune- 

o»ae5s. 

10:40—Cook Painter Bovx. 

H OvV-sible leston. 11:40-Wurlltrer Bovs 
12:40-Farmers’ Hour. 1:45—Travel Talk. 
2:00—Bert Bender. 2:15—The Girl Friends 
2:30— Dorothv S taker. Chief Pontiac. 

3:00 -R. K. O. Main street Stage Show. 

4:00—Merchants of the Air. 

3:00—Cock Painter Hour. 


TUEEOAY-Oct• 7th 


WHB. Cook Paint As Varnish Co. 

9 - 30 . 10:30. 11:30. i J’30. 1:13 K. C. Board 
TraWc Ore in Quotations 
6 ?o Fv or>*n-r ft'iddline Beareats). 

7;00 Musical Morning Glories. 7.30 

Home Fcunoinlcs fJulia Baker), 
o-are-Social Den ts iPhhUp warren). 

1C: 00- Holden. M'v. Program. 

11 CO—Bible lesson. 11:40—Wuilltier Bora 
12 : 40 - -Farmers’ Hour. 

1:30- Mona Motor Hour. 

2:00—Your Handwriting; 2 : 15 —Bert Beuder 
2 r.rw Lorn Bailee. 2:45—Tom McDermott. 
3-13—staff i-rolie; 4:00—Merchants. 

3:00—Cook Pointer Hour. 


THURSDAY- Oct 9th. 

j 

WHB, Cook Paint Jt Varaiah Co. 
3:30. 10:30. n:30. 12:30. 1:00—K. C. Board 
. Si El B!le Ot»*a Rotation#. 

6:30—Eve Ooener (Fiddling! Bearcat*). 
7:00—Musical Mornir.cf-GJorle*. 
t:3(V—Merchant* of the Air. 

Home Economic* Mull* Baker). 
9:45—Social Dont’a. 10:00—Organ Tune- 

DCAQ3S. 

10 L^on°° k Bklater Boy. 11:00—B Ibis 

^•^WurUtser Boy*. 12:40—Farmer** 

ii?tItt!2. c ^» K1 L s • 2:00—-Tour Handwriting. 
2-13—Bert Beuder. 2:30—HUoite BoysT^ 
2 . 00 —Ro.lo (Impersonation* 1 . 

3:15—staff Pro lie. 4: 00 —Merchant*. 

5:00—Cook Painter Pro cram. 


FRIDAY- Oct|10th. 


hub, Cook Paint dfejVarnlsli Co. 

0:30. 10:30. 11:30. 12:30, 1:15—K. C. Board 
of Trade Oraln Quotation#. 

G:30—Eve Opener (Fiddling Bearcats). 

7:oo—Musical Morning Glories. 

7:30—Merchants of the Air. 

9:00—Dome Economics (Julia Baker). 

9:45—Word Cl*nle. 10:00—Holden. Mo.. 

Hour. 

10:40—Cook Painter Boy. 11:00—Bible Les¬ 
son. 

11-40—Wurlltter Boy*. 12:40—Farmer** 

Hour. I 

1:45—Travel Talk. 2:00—Bert Beuder. 

2:15—7-ou and Les. 2:45—Betty June Tea¬ 
mans. 

3: is—Staff Frolic. 4:00—Merchant*. 

5:00—Cook Painter Procram. 


yie 


£cr. 


SATURDAY — October' lltji 

b , 

■ ” WIIB. Cook Paint & Vaml#li jCo. 



(•30 10:30. 11:30. 12:00—K. C. Board 
Trade Grain Quotations. : 

;-30—Eve Ooener iFiddling Bearca.S).: 
1:00—Musical Morning Olorlcs. 

1:30—Merchants of the Air. 
t:4S -Social Dont’s. 

10 : 00 —Organ • Tuncbcama. 

10:40— Cool Painter Boy. 

11:00— Bible Lesson. 

l ; 40—Wurlltrer Boys. 

2:30—Farmers Hour. 

: 15 —Your Handwrttinc. 

:30—Mora Motor Hour. 

: 00 —Cook Painter Hour. 

: 30—Tom McDermott. 

:00—Receaa Time. 3:15—Sta. 

:00—Merchants of the Air. 

: 15—Plymouth Car-Procram. 
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ACCOUNTANT* AND AUDITOR* 
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COOK PAINT AND VARNISH COMPANY - NORTH KANSAS CITY, 

December 31, 1929 


MISSOURI 


A83RTS 

mum 

Cash on hand, on doposlt and in transit.......* 376,965.55 

Notts and accounts receivable.... 1#139*995.42 

Loss allowance for doubtful....•.. 65.624.04 1,074,371.3d 

Merchandise lnventories-at lower of 

oost or market prices .•••••••••• ... 1,257,202.85 

Cash Talus of lift lnsuranoo.... 16,992.20 12,725,531.9* 

OTHKR ASSETS 

Drums on hand and. charged to customers.•••'....% 95*951*22 

Sundry securities and real eetate.••••»••••••.. 39*0/4.00 

Sundry notes, aooounts, eto. .... 11.116.23 146,141.45 

COOK INVESTMENT COMPANY 

Investment-representing 100^ ownership of capital 
stook of the Company,ownere of land and buildings 

ocoupled by Cook Paint and Varnish Company.•••••• ••••••... 424,565**5 


,951*22 

•u/4.00 

,116,23 


}2,725*531*9* 


146,141.4$ 


i sound Tolue as of May 16,1927 as appraised by 
American Appraisal Company, plus additions und 
less depreciation to December 31# 1929 * 

Land, buildings, improvements and equipment.. 
Leasehold-Kaneas City, Missouri.•••••••.••••« 

Automobiles, truoks und airplane.•••••••••••< 





Abels , office suppliea, prepaid advertising and 

advertising matter-at book value.• •••• . 

repaid Interest, unexplred insurance premiums, eto.... 



1#075,567*20 

100,000.00 


119,064.2: 


CURRENT 

Notes payable to bank and broker..••••.. 

Aooounts payable•••••••••••••»•••• .. 

Accrued expenees and provision for Income taxes 

SlRVE FOR ADJUSTMENT 0? PAID 




v l ,066 

4 




,014.32 

,500.00 

000.00 


STOCK 


Preferred cumulative no par value-authorized 60,000 A . 

7 hares-Issued and outstanding 28.000 shares.$1,596,000.00 

Dividends $4.00 per share; liquidation preference 
$60.00 per share, callable at *-60.00 per share) 

Common-authorized 56,000 shares-issued and outstanding „ 

40,000 shares no par value. •••••••••• ... 858,128.00 

SURPLUS . 1*062.247.83 


>00 per share; 


r ms 


•00 per share, callable 
-authorized 50,000 ehar< 


1,890.15 


(NOTE) Merchandise In transit and on hand for future tuslnees at Deoember 

31*1929,in the amount of $163,170.06 is not included in the inventories 
or accounts payable. 

Regular ouartorly dividend of *28,000.00 on preferred stock and divioenu 

e 


Cl* V Mil'Ll CL) (ILLr-lTCM-Xl iVXMMiUllIllilll ?SJr* LVaWI 


Wli HRRMBY CERTIFY that we have examined the accounts pertaining to the 
aeeeto and liabilities of the COOK PAINT AND VARNISH COMPANY - NORTH KANSAS CITY, 
MISSOURI as of December 31,1929,and based upon the records examined, information ob* 
talned by us and subject to the final determination of the liability for federal 
taxes it is our opinion that the above Condensed Balance Sheet shows the financial 
position of the Company at the date etuted. — ___ 


Kansas City, Missouri, Murch 8, 1930* 

Our rertifrat* or report upon an audit ->r eiaminatiou it del ire red to rlient vitk the dittiuri underetaudiny that any adrertiteweuf, 
publication, or ropy then from. in full or in part, of tuck ceri\fratt or rtport, thali he in the form to he approved by tit. 

At a preventive ayoiuit fraud, attention ie directed to the fact that alt payee in tkii report tkould bear our voter mark. 
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KANSAS RAILROADS. 


JhJM> Of.* 

er“ 

Buffalo 


HK* a r p e 


A> 


Atchison. Toptita & Santa Fe . 

Chicago. Burlington & Quincy : 

Chicago. Great \V-s*ern 
Chicago, Rock Island & Pac : fic T 
Garden City Western t 
Hutchinson & Northern i 
Kansas City Connecting L 
Kansas City Terminal. 

Kansas City Southern t 
Kansas, Oklahoma & Gulf l 
Kansas & Oklahoma. 

Kansas A Missouri Ry. & Terminal Co. 
Leavenworth & Topeka._ 


'Sw Rd.) 


01 Miami Mineral Belt T 
02 Midland Valiey i 
04 Missouri-Kansas-Texas 1 
05 Missouri Pacific ’ 

06 St. Joseph & Grand Island. 1 fXJn. Pac.'- 
46 St. Louis-San Francisco * 

50 Union Pacific T 
60 Wichita Northwestern : 

A -Not in Operation. 

* Railway Express Agency, 
t' Freight oniy. 

(Sw. Rd.. Switching Road._ 
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PffINOIfAL 

C»TI«* 

f^-nnaldi 

8 Abilene •••£?§ 
3 Anthony .W 18 
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8 CberryvaleV 36 
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8 Concordia.F 28 
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10 Eldorado .ft 30 
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118 Kansas C^T 
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3 L&rned . ..O 17 
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Expense: 

Salaries and Talent. 11,813.47 j 

American Society of Composers.... 500.00 j 

Light & Power.... 727.97 j 

Postage . 42.15 

Repairs . 102.14 j 

Stationery & Office Supplies. 93.37 j 

Telephone & Telegraph. 674.87 I 

Advertising . 391.77 

Miscellaneous Expense . 146.11 

Sundry Plant Expense. 37.86 

Organization Expense . 1,202.39 

Insurance . 340.94 j 

Depreciation . 2,773.40 

Taxes . 150.00 j 

Interest . 2,146.79 | 

Bad Debt Reserve. 271.69 

- 21,414.92 

—i- 

i 7,830.51* 

Miscellaneous Income . j 114.28 

i 

Net Profit or [Loss*] April 1, to Sep- i 

tember 30, 1930 . 7,716.23* 

| 7 


(Here follow diagrams marked pages 71, 72 and 73.) 

74 Federal Radio Commission, Washington, D. C. 

2662. ! 

I 

i 

General Order No. 92. ' 

i 

i 

At a session of the Federal Radio Commission held at 
its office in Washington , D. C. f on Jime 17, 1930, the Com¬ 
mission adopted the following General Order: 

\ 

Whereas, the Act of Congress approved March 28, 1928, 
entitled “An Act Continuing for One Year the Powers and 
Authority of the Federal Radio Commission under the 
Radio Act of 1927, and for other Purposes”, provides and 
declares that “The people of all the zones established by 


[♦Red in copy.] 
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section 2 of this Act (Radio Act of 1927) are entitled to 
equality of radio broadcasting service, both of transmis¬ 
sion and of reception”, and 

Whereas, said Act approved March 28, 1928, above re¬ 
ferred to, also provides and requires that “in order to pro¬ 
vide said equality the licensing authority shall as nearly 
as possible make and maintain an equal allocation of broad¬ 
casting licenses, of bands of frequency or wave lengths, 
of periods of time for operation, and of station power”, 
and 

Whereas, it was the intent and purpose of Congress to 
secure an equal distribution of radio broadcasting service, 
both of transmission and of reception between the five zones 
aforesaid, and 

Whereas, is is necessary, in order to make and maintain 
such equal allocation between said five zones and fairly and 
equitably between the states within each of the zones, that 
the Commission determine the value of stations of various 
classes or of various powers in effecting such allocation, 
and 

Whereas, the Commission has sought and obtained the 
best advice and information available and has given much 
time to an intensive study to such values of stations of 
various powers, and 

75 Whereas, the Commission, through its engineers 
and from studies made by the Commission has con¬ 
sidered all the elements required by Congress to be con¬ 
sidered, and has allowed the paramount intent and purpose 
of the Act of March 28, 1928, above referred to, to control, 
i. e. “that the people of all the zones * # * are entitled 

to equality of radio broadcasting service, both of trans¬ 
mission and of reception,” and 

Whereas, it has been found that, according to the broad¬ 
casting service rendered to the people of each zone and of 
the states within each zone by stations of various classes, 
both of transmission and of reception, each class of station 
is of the following value in units, to-wit: 

Classes of stations. Value in units. 

A. For full time station: 

(1) Stations of a powder of 5 KW or more, one 
station only operating on the channel 
at night .. 


5 Units 





I 
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j 


Classes of stations. 


! Value in units. 


(2) Stations of a power of 5 KW or more, 2j 

stations operating simultaneously on a j 
common frequency and separated by j 
2000 miles or more . i 

(3) Stations of a power of 5 KW or more, 2 or j 

more stations operating on a common i 
frequency and stations separated by less | 
than 2000 miles .j 

(4) Stations of a power of 1 KW, two or more j 

stations operating simultaneously on a 
common frequency . i 

(5) Stations with 500 watts power with more i 

than 2 stations operating simultaneously j 
on a common frequency . I 

(6) Stations with 250 watts power with more j 

than 2 stations operating simultaneously ] 
on a common frequency . j 

(7) Stations with 100 watts power or less, with : 

two or more stations per zone operating j 
simultaneously on a common frequency j 


4 Units 


2 Units 


1 Unit 


0.6 Unit 


0.4 Unit 


0.2 Unit 


76 B. Day stations: 

(1) Stations of a power of 5 KW operating 

during daylight hours only simultane- j 

ously with stations of Class A(l), above j 1.5 Units 

(2) Stations of a power of 2.5 KW operating j 


during daylight hours only . 0.75 Units 

(3) Stations of a power of 1 KW operating j 

during daylight hours only. j 0.5 Unit 

(4) 500 watt, 250 watt, or 100 watt stations 


operating during daylight hours only, j 
one-half values given for corresponding j 
full time stations above. 


C. Full-time stations having excess day 
power: 


All stations shall have their values in units 
based on one-half the units for full time sta¬ 
tions of same power as the stations have at 
night plus the value in units for a day station 


4—5416a 


i 
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Classes of stations. 

of the same power as the station has in day 
time as follows: 

1 KW night 2i/o KW day equal. 

500 watts night 1 KW day equal. 

250 watts night 500 watts day equal. 

100 watts night 250 watts day equal .... 

D. Limited-time stations: 

For stations of more than 5 KW the value of 
units will be the same for all powers. The 
units will be based on 5 units. The units for 
each station will therefore be 2.5 for dav 
operation plus 2.5 times hours used between 
6:00 P. M. and 12:00 P. M., Local Time, di¬ 
vided bv 12: 

* 

Stations over 5 KW operating 1 night hour 

2 night hours 
i 3 night hours 

For stations of 5 KW the basis shall be 1.5 
units for day operation the same as a 5 KW 
day station given above, plus 2.5 units times 
hours used between 6:00 P. M. and 12:00 P. 
M. Local Time, divided by 12: 

Stations of 5 KW operating 1 night hour 

2 night hours 

3 night hours 

77 For stations operating with power of 1 
KW, 500 watts, and 250 watts, the 
value in units shall be the same as for 
a day station plus the value in units of 
day station, times number of night 
hours used between 6:00 P. M. and 
12:00 P. M. Local Time, dividing by 12 : 

1000 watt stations operating 1 night hour 

2 night hours 

3 night hours 

500 watt stations operating 1 night hour 

2 night hours 

3 night hours 


Value in units. 


1.25 Units 
0.8 Unit 
0.5 Unit 
0.3 Unit 


2.7 Units 
2.9 Lmits 
3.1 Units 


1.7 Units 
1.9 L T nits 
2.1 Units 


0.54 L T nits 
0.58 Units 
0.62 Units 
0.32 Units 
0.35 Units 
0.38 Units 
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Classes of stations. | Value in units. 

250 watt stations operating 1 night hour 0.22 Units 

2 night hours 0.23 Units 

3 night hours j 0.25 Units 

i 

i 

For stations dividing time on the same frequency the 
value assigned will be in proportion to the tiirjie assigned. 
It is therefore j 

Ordered that the values of radio broadcasting stations 
of the various classes, powers and time of operation be 
and they are hereby fixed in units as above set forth, and 
It is further ordered that each of the five zones created 
by Section 2 of the Radio Act of 1927 shall each have broad¬ 
casting stations the total value in units of which shall be 
equal, and shall be fairly and equitably distributed among 
and allocated to the states within each of said zones in 
proportion to the population each of said states bears to 
the population of the zone, and that the quota of broad¬ 
casting facilities to which each state is entitled shall be 
determined and fixed as herein provided and in jaccordance 
with values in units for various classes of stations above 
set out. 

C. McK. SALTZMAN, 

By C. McK. SALTZMAN, 

Chairman. 

| 

73 Federal Radio Commission, Washington, |D. C. 


2695. 


July 2,1930. 


Equitable Division of Radio Broadcasting Facilities 
Within the United States. j 

I 

Explanation of General Order No. 92 and the Revised Quota 

Tables 

I 

The “Davis Amendment’’ to the Radio Act,, approved 
March 28, 1928, requires that the radio supervising author¬ 
ity of the United States “* * * shall as nearly as pos¬ 
sible make and maintain an equal allocation of broadcasting 
licenses, of bands of frequency or wavelengths, 6f periods 
of time for operation, and of station power, to eaich of said 
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(five) zones * * * and shall make a fair and equitable 
allocation of licenses, wavelengths, time of operation and 
station power to each of the States * * * within each 

zone, according to population (of each State).” 

The proportion of the maximum possible national broad¬ 
casting facilities due each State is, therefore, fixed by law. 
The percentages or number of units due each State are 
based upon official estimates of 192S populations prepared 
by the U. S. Census Bureau, which will be used until the 
figures of the Official 1930 Census are released. 

It is evident from a consideration of the estimated and 
variable factors and the different economic and geographic 
conditions in various parts of the United States that the 
quota allocation can never be exact. The ratios will vary 
from time to time as conditions are further improved by 
continued development of the radio art and decisions of the 
Radio Commission. 

General Order Xo. 40, adopted by the Commission, August 
30, 1928, is an outline basis for an equitable distribution of 
broadcasting facilities in accordance with the “Davis 
Amendment”, considering public interest, convenience and 
necessity. As amended, it provides for a certain number 
of high power stations on interference free channels to 
serve rural and sparsely settled areas over long distances 
under favorable conditions. It also provides for a com¬ 
paratively large number of smaller stations to serve state 
regional and citv local areas. The stations assigned to 
these three classes of service, by virtue of power, fre¬ 
quency, and service area, have become known popularly as 
Clear, Regional, and Local Channel Stations. 

Based on the frequency allocation specified in General 
Order Xo. 40, it was necessary for the Commission to deter¬ 
mine the maximum number of stations of various powers 
which could operate simultaneously at night in the United 
States without objectionable interference, so that quota 
tables could be prepared showing the facilities assigned to 
each Zone, and each State within a Zone, for comparison 
with facilities due. 

79 The following table was established in 1928: 

40 night stations on clear channels, each 5 kilowatts 

or more. 

130 night stations on regional channels, each 500 to 1000 
watts. 
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150 night stations on local channels, each ltiQ watts or 
less. 

In accordance with this table, two or more stations divid¬ 
ing time on one assignment were considered as due station. 
(“Limited Time Stations” operating on clear channels and 
“Day Stations” were not charged to “quota”.) j 

The “quota” system adopted in 1928 showed tjhe number 
of full-time station assignments of each of the three classes 
due each state as compared to the number of full-time as¬ 
signments licensed. These figures nearly all came out in 
fractions showing further the impossibility of an exact 
allocation among states based on population. 

Under the 1928 system, if a State was “under-quota” 
on one class of service and “over-quota” on another class, 
it was not practicable to determine the total value of the 
three classes of assignments so that one could be balanced 
against another to determine if a State was actually “under- 
or over-quota” on total radio facilities. 

Therefore, the development of a “unit system” was 
undertaken to evaluate stations, based on type of channel, 
power, hours of operation, and all other considerations re¬ 
quired by law. 

The result of this research is General Ordpr Xo. 92, 
adopted June 17, 1930, specifying the “unit valije” of sta¬ 
tions of various types, powers, etc., including! “Limited 
Time” and “Day” stations as chargeable to “buota”. 

In order to calculate the number of units duel each zone 
and each state in accordance with population, it was neces¬ 
sary to determine the number of channels of different 
classes and number of stations of various powers which 
could be used for simultaneous operation without! objection¬ 
able interference, and calculate the unit values.j The fol¬ 
lowing table, based on General Order Xo. 40 aiid Amend¬ 
ments, was adopted by the Commission June 25, 1930. 

Clear Channels. 

40 Channels—5 kilowatts up, Full Time.;200 Units 

Dav stations—5 watts to 5 kilowatts.I 10 “ 

Limited time stations—100 watts to 50 kilo-; 
watts.! 25 “ 

;235 Units 
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Regional Channels. 

4 Channels—5 kilowatts, Two stations per chan¬ 
nel . 16 Units 

31 Channels—1 kilowatt, Three stations per 

channel. 93 “ 

9 Channels—500 watts, Four stations per chan¬ 
nel . 18 “ 


Yz —250 watts. 127 “ 

(Including day stations and additional day power.) 

(Here follows diagram marked pages SO, 81, 82, 83, and 84.) 

85 Federal Radio Commission, Washington, D. C. 
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Examiner's Report Xo. 97. 

Docket No. 941. 

In re Application of WHB Broadcasting Company (Station 
WHB), Kansas City, Missouri, for Modification of 
License. Requested Assignment: Frequency, 860 kc.; 
Power, 1 KW.; Hours of Operation, Daytime. Present 
Assignment: Frequency, 860 kc.; Power, 500 watts; 
Hours of Operation, Daytime. 

This report is not final, but is subject to approval, modi¬ 
fication or rejection by the Commission — the parties to 
the proceedings have fifteen days, with the exception of 
those from the Fifth Zone who have twenty davs, in which 
to file objections or exceptions, if any, to the report. 

Report of Elmer W. Pratt, Examiner. 

This case came on for hearing October 15, 1930. 
Littlepage and Littlepage and R. B. Caldwell appeared 
on behalf of the applicant. 

Harry C. Butcher appeared on behalf of Station WABC, 
New York City. 
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LOCAL CHANNELS 

— 

6 Channels - 100 watts Thirty stations por channel 36 ublts 
(Including day stations and additional day power) 


36 Units 


Clear 
47 Units 


TOTAL 
ROUND TOTAL. 

T C 3? DIVIDED IIv EACH ZGNE 
>giona l Loca l 

26 Units 7 Unit: 


Total 

! 80 Units 


A complete tabulation of the revised quota figures by nones and states 
follows, giving ’♦units 1 ' due, basod on ostimetod population of 1928 by tho U. S. 
Consus Buroau, and "units’* assigned as of Juno 9, 1930. 

Tho number of "units" assigned will vary from time to time as chcngos 
arc ordorod or approved by tho Cadmission. 

DETAIL 0/ QUOTA UNITS BY Z0KP3 AND STATES 

zees 1 


Total 

Units 

STATS Duo 
conn. 4.87 

Del, .71 

Dist. 1.53 

Maine 2.33 

Md, 4.73 

Mass. 12.54 

N.H. 1.34 

N.J. 11.18 

N.Y. 33.77 

R. I. 2.10 

7t. 1.03 


Total 

Units 


Total Units Clear 


Regional 


Local 


Under or 


Units Units Units Unit3 Units Units 


Assigned Over Q^ota Duo Acs 


Due As 3lgnod Due Assignee 


P.R. 

V.I. 


3.80 

.07 


TOTAL 80.00 

iJc&U W*B 

-vr 


3.62 
. 7 

1.3 
2.0 
3.8 

10.23 

.2 

11.45 

38359 

1.4 
•3 
.6 

74.19 


1.25 2.80 2.82 1.58. .8j 


.23 .5! 


.33 1.37 


.50 1.1! 

.76 1.6i 


.43 - 

.06 .2 
.13 .2 

•20 .4 


1.14 .78 


.70 1.23 

.73 .51 

3.20 2.23 

.07_ .04 


2.5 

• 1.54 

.8: .41 .5 

5.58 

4.08 

3.60 1.10 1.05 



4 

- 

.43 

- i .12 .2 

9.10 

3.63 

2.30 | .98 .05 

26.19 

10.98 

9.45 2.96 2.95 

- 

.08 

1.0 i .18 .4 

- 

.34 

.09 .3 

i 

- 

1.23 

i 

.6 .33 - 

• 

.02 

- ! .01 - 

46.19 

26.00 

21.751 7.00 6.25 
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ZGN3 2 


STATE 


Tbtal Total 
Units Units 
Duo Assignod Over Quota 


Total Units Clear R egional Local 

Undor or Units Jnit3 units Units Units Units 


Duo As3ignod Due Assigned Dae Assigned 


K$r. 

7.26 

7.0 

- 

.26 

4.27 5.00 

2.36 1.5 

.64 

.5 

Mich, 

13.06 

10.09 

mm 

2.16 

7.67 5.00 

i 

4.24 4.2 1.14 

1.7 

Ohio 

19.42 

18.28 

- 

1.14 

11.41 10.38 

6.31 6.3 1.70 

1.6 

Pa. 

23.03 

19.05 

- 

8.96 

16.47 10.00 

9.12 6.15 ^ 

.45 

2.9 

Va. 

7.33 

9.5 

/ 

2.17 

4.30 5.00 

2.30 3.3 | 

.64 

1.2 

W. Vo. 

4.90 

3.0 


1.30 

2.33 2.50 

1.59 .9 ..43 ' 

•2 

TOTAL 

80.00 

68.33 

- 

11.67 

. 

47.00 37.88 2C.00 22.35 7 

.00 

8.1 

STATE 

Total 
Unit 3 
Dao 

Total 

Units 

assigned 

ZONE 3 

Total Units Clear Regional Local 

Under or Units Units Units Units Units Units 

Over iucta Duo assigned I>io Assigned Duo Assignod 

Ala* 

7.33 

4.5 

- 

2.83 

4.30 2.5 

2.36 1.4 

.64 

.6 

Ark. 

5.54 

4.3 

- 

1.24 

3.25 2.5 

1.80 1.5 

.48 

.3 

Fla. 

4.02 

8.35 

/ 

4.33 

2.36 1.9 

1.30 6.25 

.35 

.2 

Ge. 

9.12 

7.6 

- 

1.52 

5.36 5.0 

2.96 1.7 

.80 

.9 ' 

La. 

5.55 

3.5 


2.95 

3.26 5.0 

1 

1.80 2.6 

•49 

.9 

Miss. 

5.10 

2.3 

- 

2.50 

2.99 

1.66 1.8 

. .45 

.8 

N.Cor. 

8.37 

7.32 

- 

.55 

4.92 5.62 

2.72 1.6 

.73 

.6 

Okie. 

5.91 

6.05 

/ 

1.14 

4.06 2.5 

2.25 4.4 

.60 

1.15 

S. Cor. 

5.31 

1.0 

- 

3.41 

3.12 

1.73 1.4 

.46 

.5 

Term. 

7.L3 

12.9 

/ 

5.77 

4.19 5.0 

j2 6*6 

.62 

1.3 

Texas 

15.62 

22.67 


7.05 

9.19 12.50 

5.08 7.27 

1.38 

2.9 

TOTAL 

80.00 

89.19 


9.19 

47.00 42.52 

26.00 36.52 

7.00 

10.15 


//c S-4/6. 
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ZONE 4 



Total 

Total 

Total Units 

Clear 

Regional 

Local 


Units 

Units 

Undor or 

Units 

Units 

Unit3 Units Units 

Uni’ 

STATE 

Due 

Assignod Cvor Quota 

Duo Assignod 

Duo 

» ■ m 

Assignod Duo Assigi 

Ill. 

22.06 

33.86 

/ 

11.78 

12.99 

28.46 

7.19 

3.8 

| 

1.94 

1.5 

Ind. 

9.49 

5.9 

- 

3.59 

5.57 

2.5 

3.08 

2.1 

.33 

1.3 

Iowa 

7.25 

12.50 

i 

5.25 

4.26 

8.2 

2.36 

3.^5 

.63 

.85 

Kona. 

5.48 

5.81 

/ 

.33 

3.22 

2.9 

1.78 

2.51 

.48 

.4 

Minn* 

3.13 

8.95 

/ 

•82 

4.78 

5.45 

2.64 

3.0 

.71 

.5 

Mo* 

10.52 

12.83 

/ 

2.36 

6.18 

7.3 

3.42 

4.45 

.92 

1.13 

Nob* 

4.21 

5.72 

/ 

1.51 

2.47 

3.52 

1.37 

1.5 

.37 

.7 

N.Dok. 

1.92 

2.47 

/ 

.55 

1.13 

- 

•62 

1.67 

.17 

.9 

S* Dale* 

2.10 

4.07 

/ 

1.97 

1.24 

1.4 

.68 

1.87 

.18 

.8 

Wise. 

8.82 

7.45 


1.37 _ 

5.16 


2.86 

6.85 

.77 

1.2 

TOTAL 

80.00 

99.61 


19.61 

47.00 

59.73 

26.00 

30.4 

7.00 

9.18 


7J0-SVU- W I* E> Sc , *) 
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i 

i 

i 

i 

i 
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i 

i 
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STATS 

Total 

Uaits 

Duo 

Total 
Units 
Assignod 

Tbtol Units 
TTndor or 

Ovor Quota 

Clear 

Units units 
Duo Assignod 

Regional Local 

Units jUnito Units Units 
Duo Assigaod Due Assignor 

Ariz. 

3.37 

2.6 

- 

.77 

1.98 

- 

•1.09 

1.7 

.29 

.9 

Calif* 

32*34 

38.41 

/ 

6.07 

19.02 

19.91 

10.53 

ib.3 

2.84 

2.2 

Colo* 

7.74 

9.6 

/ 

1.86 

4.54 

5.0 

2.51 

5.8 

.68 

.8 

Idaho 

3.88 

2.25 

- 

1.63 

2.28 

- 

1.26 

1.85 

.34 

.4 

Mont. 

3.90 

3.20 

- 

.70 

2.29 

- 

1.27 

2.05 

.34 

.55 

Nov. 

.55 

.4 

- 

.15 

.32 

- 

.13 


- 

.05 

•4 

N*Moz. 

2.81 

2.57 

- 

CM 

. 

1.65 

1.67 

.91 

1 

i 

.5 

.24 

.4 

Oro. 

6.41 

8.31 

/ 

1.90 

3.76 

3.71 

2.08 

• i 

% 

i 

5.6 

.56 

1.0 

Utah 

. 3.77 

5.60 

/ 

2.83 

2.21 

5.0 

1.22 

i 

j 

L.6 

.33 

- 

lash. 

11.27 

15.99 

/ 

4.72 

6.62 

6.49 

3.66 

i 

j 

7, 9 

.99 

1.6 

Wyo. 

1.75 

.2 

- 

1.55 

1.03 

- 

.57 



.15 

.2 

Alaska 

.39 

1.0 

/ 

.61 

.23 

- 

.13 


•8 

to 

0 

. 

.2 

Hawaii 

1.82 

1.6 


.22 

1.07 


.59 


.16 


TOTAL 

80.00 

92.73 


12.73 

47.00 

41.78 

26.00 

41 

fc.50 

7.00 

8.45 
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Fo 11owing is o toblo giving tno totals by aones and tho grand totals 
for tho Unitod States; 


Total 

Total 

Total Units 

C 1 u 

d r 

Rogional 

L o 

cal 

Units 

Duo 

Units 

Assigned 

Undor or 

Ovor Quota 

Units : 
Duo : 

Units Uhits: Units Units: 
Assigned Duo :Assignad Duo : 

Units 

Assigned 





ZONE 1 



r 



80.00 

74.19 

mm 

5.81 

47.00 

46.19 

26.00 

21.75 

7.00 

6.25 





ZONE 2 






80.00 

68.33- 

- 

11.67 

47.00 

37.88 

26.00 

22;35 

7.00 

8.1 





ZONE 3 



I 



80.00 

39.19 

t 

9.19 

47.00 

42.52 

26.00 

36|52 

7.00 

10.15 





ZCNE 4 



I 



80.00 

99.61 

¥ 

19.6i 

47.00 

59.73 

26.00 

30*60 

7.0C 

9.IS 





ZONE 5 



| 



80.00 

92.73 

¥ 

12.73 

47.00 

41.78 

26.00 

42150 

7.00 

3.45 

400.00 

424.05 

/ 

24.05 

235.00 

228.10 

130.00 153.72 35.00 42.15- 


I 

! 

i 

i 

A comparison of tho rovisod '♦unit quota system” with jtho supcrsodod 
system shows that tho difforonco3 arc relatively small and thnt| tho radio sot-up 
of tho country will not bo unduly disturbed by the adoption of the improvod system. 

Concluding, it oppoors that tho United Statos was 24.05 units ovor tho. 
maximum 400 03 of Juno 9, 1930, averaging ■£ unit por steto. Tfironty-sovon statos 
wore ’hinder quota” as ccmparod to twerty-ono statos "ovor quoth". Quito c fair 
balance ccncidoring tho many tochnical complications and conflicting interests. 


As pointed out, tho distribution of radio facilities can nevor bo ex¬ 
actly proportional but it is evident that conditions will bo gradually improvod 
as somo stations which are financially unsound "go off tho air": and othor assign¬ 
ments are transferred from "ovor quota" to "under quote" aroas.i 
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Philip G. Loucks appeared on behalf of Station WLS, 
Chicago, Illinois. 

John A. Wing appeared on behalf of Station WENR, 
Chicago, Illinois. 

John W. Gnider appeared on behalf of Station KFVD, 
Culver Citv Calif. 

* 7 

Joseph C. Felir appeared on behalf of Radio Operators, 
Inc., Glendale, California. 

Ralph L. Walker appeared for the Commission. 

Statement of Facts. 


This application involves an increase in operating power 
for WIIB, a daytime broadcasting station at Kansas Citv, 
Missouri. 

86 The applicant corporation, with assets! of approxi¬ 
mately $79,000, is a 100% subsidiary of the Cook 
Paint and Varnish Company of North Kansas^ City. The 
parent company has assets in excess of $4,009,000 and is 
prepared to expend or advance any sums necessary to 
enable the broadcasting company to maintain gnd operate 
WHB in accordance with the highest standards of the 
radio broadcasting art. 

In April, 1930, the applicant installed a new modern 
transmitter with a maximum power capacity of 1 kilowatt 
and employing automatic crystal control and 1|00% modu¬ 
lation. Installation of this and related equipment was 
made under the supervision of competent radio engineers. 

Kansas City, in the center of a metropolitan area with a 
population of more than one-half million, is ;one of the 
largest agricultural, live stock and business centers in the 
United States. Price quotations on grain, live stock and 
other agricultural products are of great importance to the 
farmers, stock raisers, millers and bankers in this section 
of the country. The broadcasting of such quotations and 
of other market information is one of the principal services 
performed by WHB, and this is the only station in Kansas 
City giving a complete service of this type. Of particular 
value in this connection is the broadcasting of grain reports 
directly from the floor of the Board of Trade jin Kansas 
Citv. 

While the present service of WHB extends somewhat 
less than 100 miles in all directions from the station, recep¬ 
tion in many places within this area is poor apd unsatis- 
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factory. The principal reason for requesting the increased 
power is to enable this station to better serve the listeners 
in its present area and of course to increase to a certain 
extent its range of service. 

The programs of WHB are typical of the programs of 
regional stations and include religious, educational, civic 
and charitable, as well as entertainment features. 

It appears from testimony given by a Commission engi¬ 
neer that while it would not be expected that a 500-watt, 
station of the character of WHB would have a reliable and 
consistent service area with a radius of more than 25 to 30 
miles, the desired increase in power, if granted, would 
enable the station to render a more efficient service than at 
present within its normal service area and would probably 
extend the limits, of its good service area 10 to 15 miles. 

The frequency upon which WHB operates, 860 kilo¬ 
cycles, is a cleared channel assigned to Station WABC, a 
50-kilowatt station at Xew York. Station KMO at Tacoma, 
Washington, also operates on a limited time assignment on 
this frequency. Under normal daytime operating condi¬ 
tions it is not expected that there would be any interference 
with either of these stations were the application granted, 
or with a limited time or daytime station operating on this 
frequency at or near Los Angeles. Furthermore, it is not 
expected that cross-talk interference would be experienced 
with stations operating on adjacent channels were WHB 
permitted to operate with a power of 1 kilowatt daytime. 

Figures computed pursuant to the Commission’s General 
Order No. 92 indicate that the State of Missouri has 
87 1.28 units more than its share of broadcasting facili¬ 

ties, while the Fourth Zone in which Missouri is lo¬ 
cated has 16.60 units more than its share of such facilities. 
The granting of this application would result in an increase 
in the facilities of both state and zone of .2 units. 

Conclusions. 

1. The applicant is operating a modern efficient trans¬ 
mitter and is performing the maximum service to be ex¬ 
pected with the facilities at present available to him. 

2. Programs are of a type well calculated to meet the 
needs and interests of the listening public in and around 
Kansas City. 



I 

i 


FEDERAL RADIO COMMISSION. I 57 

i 

i 

3. The increased operating power applied for would 
result in an improvement in the service of this station and 
in an enlargement of its service area. 

4. No objectionable interference on this station’s fre¬ 
quency or on adjacent channels would result from the 
granting of this application. 

5. No changes in equipment would be required for oper¬ 
ation with 1 kilowatt. 

6. The only objection to the granting of the japplication 

is the fact that the facilities of a state and zone alreadv 

•/ 

over quota would be increased. In the opinion! of the Ex¬ 
aminer the application may not be granted unless there is 
a corresponding decrease in the facilities of an existing sta¬ 
tion or stations in the State of Missouri. There is no 
showing that public interest w’ould be served bv the with¬ 
drawal of facilities from an existing station oristations in 
Missouri in order that this application might bej granted. 

7. The applicant has failed, therefore, to establish that 
public interest, convenience or necessity wouldj be served 
by the granting of this application. 


Recommendation. 


It is accordingly recommended that the application for 
modification of license be denied. 

(Signed) ELMER W. PRATT, 

Examiner. 

Submitted March 4, 1931. 


88 Federal Radio Commission. Received Mar. 28, 1931. 

James W. Baldwin, Secretary. 

i 

Before the Federal Radio Commission, Washington, D. C. 

Docket No. 941. 

In re Application of WHB Broadcasting Company (Station 
WHB), Kansas City, Missouri, for Modification of 
License. Requested Assignment: Frequency; 860 kc.; 
Power, 1 kw.; Hours of Operation, Daytime. I Present 
Assignment: Frequency, 860 kc.; Power, 500 watts; 
Hours of Operation, Daytime. 

Exceptions to Examiner 7 s Report No. 97. 

i 

The applicant in the above entitled and numbered appli¬ 
cation respectfully excepts to ‘‘Conclusions” 6 and 7 and 


i 

l 
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to the recommendation that this application be denied, and 
as grounds or reasons in support of these exceptions shows 
the following: 

I. Conclusion No. 6 mav not be legallv considered in view 
of Conclusions 1 to 5, inclusive. Quota is only incidental, 
and where the uncontradicted evidence forces the examiner 
to arrive at Conclusions 1 to 5, inclusive, as is true in the 
instant case, it (quota) is immaterial and irrelevant for the 
purpose of arriving at a lawful decision in this case. 

II. Conclusion No. 7 depends entirely on Conclusion No. 
6, and, because the question raised by Conclusion No. 6 fails 
as being immaterial and irrelevant to a consideration of the 
instant application, Conclusion No. 7 must as a matter of 
course fail for the same reason. 

III. The recommendation of the Examiner that the ap¬ 
plication for modification of license be denied is based and 
depends entirely on his Conclusions 6 and 7. The recom¬ 
mendation is erroneous for the same reason stated above 
with respect to Conclusions 6 and 7. 

IV. Conclusion- 1 to 5, inclusive, being supported by com¬ 
petent evidence, none of which is controverted or even con¬ 
troversial, and none of which was even attempted to be 

denied at the hearing, raises the instant case to be 
89 settled on a question of law and on this only. Sec. 9 
of the Radio Act of 1927 makes the granting of the 
application mandatory. 

V. There is no competent evidence in the record to sup¬ 
port the recommendation that this application be denied 

and a denial or refusal thereof would be clearlv arbitrarv 

* * 

and capricious. 

VI. General Order No. 102 does not apply to the instant 
case for the reason that this case was designated for hear¬ 
ing and heard October 15, 1930, or nearly three months 
before the Commission adopted General Order No. 102; and 
for the further reason that no provision is made in General 
Order No. 102 whereby this applicant had either the right, 
or opportunity, to amend its application so as to conform 
to the provisions of that General Order. 

VII. The “quota” on which the Examiner’s Conclusions 
6 and 7 are based and on which recommendation that the 
application be denied cannot be substantiated by referring 
to the Davis amendment to support it. No applicant in any 
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under-quota state or under-quota zone has made applica¬ 
tion for the particular assignment of Station WHB. The 
Davis amendment specifically provides that such assign¬ 
ments may be made to over-quota zones and! over-quota 
states until applications for the withdrawal thereof are 
received and granted by the Commission fori use in an 
under-quota zone or under-quota state. This provision 
taken together with Sec. 9 of the Radio Act of 1927 unques¬ 
tionably makes the granting of the instant application by 
the Commission mandatory. 

i 

The quota figures released for publication by the Com¬ 
mission show that the Third, Fourth and Fifth zones are all 
over-quota. A reference to the frequency assignment en¬ 
joyed by station WHB and to the stations assigned to adja¬ 
cent frequencies, and a further reference to the: separation 
in miles which the Commission has set out in its statement 
of facts and grounds for decision in the case of Louisville 
Courier Journal v. Federal Radio Commission! (WHAM) 
shows conclusively that this particular frequency cannot be 
assigned for use in any under-quota zone without violating 
the established separation adopted by the Comipission, nor 
can it be assigned for use in the Third, Fourth I and Fifth 
zones without raising the same objection of 4 ‘quota” as is 
raised by the Examiner in his report on this casd. 

It follows then that if the Commission is to follo>v the table 
of mileage separation and at the same time follow the quota 
system, this particular frequency or facility cannot be as¬ 
signed anvwhere in the United States. 

* i 

To say that a station may not increase the quality of its 
service as well as its service area and base the jdenial en¬ 
tirely on quota when no other state or zone couljd use this 
facility, if the Commission’s decisions hereafter follow its 
decisions heretofore rendered, the effect of thisi would be 
to say that an increase in power would sertfe this sta- 
90 tion’s present audience better, reach and serve others 
not now served by it and injure no other station, just 
for the arbitrary reason of quota this would be djenied and 
the station make a less economic use of its assignment than is 
possible. 

Since this frequency cannot be used in the j First or 
Second zones without violating the Commissioii’s estab¬ 
lished separation in miles, and cannot be assigned any place 


i 
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in the Third, Fourth or Fifth zones without the objection 
of “quota’' being raised, there can be no sound reason for 
refusing to grant the requested increase in power. 

It is submitted that the application for modification of 
license should be granted and that a modified license should 
be issued to the applicant authorizing it to operate its sta¬ 
tion, WHB, with a power of 1,000 watts, all other terms and 
conditions of the license to remain as now set out in its 
existing license. 

Respectfully submitted, 

R. B. CALDWELL and 
LITTLEPAGE & LITTLEPAGE, 

Attorneys for Applicant . 

91 District of Columbia, ss : 

Jane W. Conway, being first duly sworn, deposes and 
says that she is a clerk in the office of Littlepage & Little- 
page, attorneys for applicant, that a copy of the foregoing 
Exceptions to Examiner’s Report No. 97, has been mailed 
to each of the parties participating in the hearing in the 
above entitled cause. 

JANE W. CONWAY. 

Subscribed and sworn to before me this 28th day of 
March, 1931. 

[Seal of Margaret S. Jarvis, Notary Public, Dis¬ 
trict of Columbia.] 

MARGARET S. JARVIS, 

Notary Public , D. C. 

92 Federal Radio Commission, Washington, D. C. 

4648. 

Docket No. 941. 

In re Application of WHB Broadcasting Company (WHB), 
Kansas City, Missouri, for Modification of License. 

Statement of Facts , Grounds for Decision , and Order of 

the Commission. 

The Issues. 

This proceeding arose upon an application filed by WHB 
Broadcasting Company (Station WHB), Kansas City, Mis- 
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souri, for modification of license. This statioijn is now as¬ 
signed the frequency of 8‘60 kilocycles and daytime opera¬ 
tion with 500 watts power. Authority is sought to in¬ 
crease the power output from 500 watts to 1 kilowatt. No 
other change in assignment is requested. Thei application 
came on for hearing before Examiner Pratt oniOctober 15, 
1930. Stations WABC, AYLS, WENR, and KFVD, and 
Radio Operators, Incorporated, appeared as respondents 
in this proceeding. The Examiner’s report, recommending 
denial of the application, was submitted March 4, 1931. 
Exceptions to the Examiner’s report were duly filed by the 
applicant. j 

Statement of Facts. 

i 

i 

The applicant corporation, with assets of approximately 
$79,000, is a 100% subsidiary of the Cook Paint aiid Varnish 
Company of North Kansas City. The parent company has 
assets in excess of $4,000,000 and is prepared to: expend or 
advance anv sums necessary to enable the broadcasting 
company to maintain and operate WTIB in accordance with 
the highest standards of the radio broadcasting! art. 

In April, 1930, the applicant installed a nejw modern 
transmitter with a maximum power capacity of |1 kilowatt 
and employing automatic crystal control and 100% modula¬ 
tion. Installation of this and related equipment ;was made 
under the supervision of competent radio engineers. 

Kansas City, in the center of a metropolitan'area with 
a population of more than one-half million, is one of the 
largest agricultural, live stock and business centers in the 
United States, Price quotations on grain, live stock and 
other agricultural products are of great importance to the 
farmers, stock raisers, millers and bankers in this section 
of the country. The broadcasting of such quotations and 
of other market information is one of the principal services 
performed by WHB, and this is the only station in Kansas 
City giving a complete service of this type. Of particular 
value in this connection is the broadcasting of grain re¬ 
ports directly from the floor of the Board of Trade in Kan¬ 
sas City. Station KMBC at Kansas City, a member of the 
Columbia Network, broadcasts the Columbia farm com¬ 
munity program during the noon hour. Kansas jCity and 
surrounding area receives good radio broadcasting service 
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from stations located in that city and from nearby stations. 

While the present service of WHB extends some- 
93 what less than 100 miles in all directions from the 
station, receiption in places within this area is poor 
and unsatisfactory. The principal reason for requesting 
the increased power is to enable this station to better serve 
the listeners in its present area and to increase its range 
of service. 

The programs of WHB are typical of the programs of 
regional stations and include religious, educational, civic 
and charitable, as well as entertainment features. 

It appears that while it would not be expected that a 500- 
watt station of the character of WHB would have a reliable 
and consistent service area with a radius of more than *25 
to 30 miles, the desired increase in power, if granted, would 
enable the station to render a more efficient service than at 
present within its normal service area and would probably 
extend the limits of its good service area 10 to 15 miles. 

The frequency upon which WHB operates, 860 kilocycles, 
is a cleared channel assigned to Station WABC, a 50-kilo¬ 
watt station at New York. Station KMO at Tacoma, Wash¬ 
ington, also operates on a limited time assignment on this 
frequency. Under normal daytime operating conditions, 
if the application were granted, it is not expected that there 

would be anv interference with either of these stations or 
•> 

with a limited time or daytime station operating on this 
frequency at or near Los Angeles. It is not expected that 
crosstalk interference would be experienced with stations 
operating on adjacent channels were WHB permitted to op¬ 
erate with a power of 1 kilowatt daytime. 

Figures computed pursuant to the Commission’s General 
Order No. 92 indicate that the State of Missouri has 1.28 
units more than its share of broadcasting facilities, while 
the Fourth Zone in which Missouri is located has 16.60 units 
more than its quota of such facilities. The granting of this 
application would result in an increase in the facilities of 
both state and zone of .2 unit. 

The Exceptions. 

The exceptions to the Examiner’s report raised the ob¬ 
jection that the Examiner based his recommendation for 
denial of the application on quota as determined by Gen- 
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eral Order No. 92 of the Commission. The force of this 
objection has been met by findings herein macje and a dis¬ 
cussion of the merit of the exceptions is therefore unneces¬ 
sary. 

j 

Grounds for Decision. 

On consideration of the record in this case the Commis¬ 
sion is of the opinion and so finds: 

1. While the applicant station is rendering; good radio 

broadcasting service, it does not appear that the assignment 
of additional power for daytime operation woijdd enable it 
to render a materially better service. j 

2. Kansas City and surrounding area now receives good 
radio broadcasting service from a number of local and 
near-by stations, including a program somewhat similar in 
type to that offered by the applicant. 

3. The granting of this application would work a viola¬ 
tion of Section 9 of the Radio Act of 1927, as amended by 
the Act approved March 18, 1928 (Davis Amendment), in 
that there would result an increase in radio broadcasting 
facilities of a state and zone both of which now|enjoy more 
than their share of such facilities. 

94 Order. 

i 

On consideration of the evidence in this case,; of the Ex¬ 
aminer’s report and the exceptions thereto, it is accordingly 
ordered: j 

(1) That the exceptions to the Examiner’s report filed by 

WHB Broadcasting Company be and the same ^re hereby 
denied; | 

(2) That the application of WHB Broadcasting Company 
for modification of license be and the same is hereby denied. 


Filed May 15, 1931. 
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95 In the Court of Appeals of the District of Columbia. 

No. 5416. 

WHB Broadcasting Company (Radio Station WHB), 

Appellant, 

v. 

Federal Radio Commission. 

Certificate of James W. Baldwin, Secretary of the Federal 

Radio Commission. 

I, James W. Baldwin, Secretary of the Federal Radio 
Commission, do hereby certify that the attached are origi¬ 
nals or true and correct copies of all papers and evidence 
presented to the Federal Radio Commission upon the mat¬ 
ter involved in the above-entitled cause, and also attached 
hereto is a true and correct copy of the Statement of Facts, 
Grounds For Decision, and Order of the Commission in 
the matter of the application of WHB Broadcasting Com¬ 
pany for modification of station license. 

Witness my hand and the seal of the Federal Radio Com¬ 
mission this 30th day of June, 1931. 

[Seal Federal Radio Commission.] 

JAMES W. BALDWIN, 

Secretary. 

Endorsed on cover: Federal Radio Commission. No. 
5416. WHB Broadcasting Company, appellant, vs. Federal 
Radio Commission. Court of Appeals, District of Colum¬ 
bia. Filed Jun. 4, 1931. Henry W. Hodges, Clerk. 
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Court of Appeals, JBiotrict of Columbia 


No. 5416. 


WHB Broadcasting Company, 
Appellant, 


Federal Radio Commission. 


Washington, D. C., 
November 9, 1931. 


R. B. Caldwell, 

Land Bank Building, 
Kansas City, Missouri. 

Littlepage & Littlepage, 
Union Trust Building, 
Washington, D. C. 
Attorneys for Appellant. 


Pbess or Bybox S. Adams, Washington. D. C. 
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IN THE 

i 

i 

Court of Appeals, ©istrict of Columbia 


No. 5416. 


WHB Broadcasting Company, 

Appellant, 

i 

vs. 

Federal Radio Commission. 

i 

i 

i 

STATEMENT OF THE CASE. ; 

This appeal is from a decision of the Flederal 
Radio Commission dated May 15, 1931, denyin 
"WHB Broadcasting Company's application ;for 
power increase from 500 watts to 1,000 watt$ day¬ 
time for its broadcasting station WHB, Kansas City, 
Missouri. The appellant did not seek any change in 
frequency or increase in hours of operation. In 
the requested increase of power no change of equip¬ 
ment of the transmitter or its location is involved. 
The application, therefore, was simply for a modifica¬ 
tion of station license and involved an increase of 
from 500 to 1,000 watts power, hours of operation, 
character of transmitter and location remaining the 
same. 


P C/q 
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The decision of the Commission was based upon 
Section 9 of the Radio Act of 1927, as amended by 
the Act approved March 18, 1927 (Davis amend¬ 
ment). No mention was made in the Commission’s 
decision of its two General Orders Nos. 92 and 102 
which purport to apply the Davis Amendment but 
the language of these General Orders and their in¬ 
terpretation by the Commission indicates that the 
Commission has adopted the methods prescribed in 
these orders to apply the Davis Amendment. It is 
the appellant’s contention that the application of 
General Orders 92 and 102 is an erroneous interpre¬ 
tation of the Davis Amendment considering the facts 
involved in the appellant’s case. 

THE UNDISPUTED FACTS: 

The appellant corporation, with assets of approx¬ 
imately $79,000, is a one hundred per cent subsid¬ 
iary of the Cook Paint and Varnish Company of 
North Kansas City. The parent company has assets 
in excess of $4,000,000 and is prepared to expend or 
advance anv sums necessary to enable the broadcast- 
ing company to maintain and operate WHB in ac¬ 
cordance with the highest standards of the radio 
broadcasting art. 

In April, 1930, the applicant installed a new mod¬ 
ern transmitter with a maximum power capacity of 
one kilowatt and employing automatic crystal con¬ 
trol and 100 per cent modulation. Installation of 
this and related equipment was made under the su¬ 
pervision of competent radio engineers. 

Kansas City, with a population of more than one- 
half million, is one of the largest agricultural, live 
stock and business centers in the United States. Price 
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quotations on grain, live stock and other agricultural 
products are of great importance to the farmers, stock 
raisers, millers and hankers in this section iof the 
country. The broadcasting of such quotations and of 
other market information is one of the principal ser¬ 
vices performed by WHB, and this is the only Ration 
in Kansas City giving a complete service of this type. 
Of particular value in this connection is the broad- 


casting of grain reports directly from the flbor of 

the Board of Trade in Kansas City. 

* 


The present service area of WHB extends 


some¬ 


what less than 100 miles in all directions from the 


station. The reception in many places within this 
area is poor and unsatisfactory. Undisputed! testi- 
monv given bv the Commission’s engineer is that a 
station of the character of WHB would have a reli- 
able and consistent service area, under all conditions, 
within a radius of more than twenty-five to Thirty 
miles and the desired increase in power, if granted, 
would enable the station to render a more efficient 


service than at present within its normal Service 
area, and would probably extend the limits of Its re¬ 
liable and consistent service area ten to fifteen; miles 
using a radius of twenty-five to thirtv miles! as a 
basis for the present service. 

The frequency upon which WHB operates, 860 
kilocycles, is a cleared channel assigned to Station 
WABC, a 50 kilowatt station at New York. Station 


KMO, at Tacoma, Washington, operates on jjt tra¬ 
iled time assignment on this frequency. Under nor¬ 
mal daytime operating conditions there would (be no 
interference with either of these stations weite the 
application granted, or with a limited time or! day¬ 
time station operating on this frequency at or| near 


I 
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Los Angeles. Xo cross-talk interference would be 
experienced with stations operating on adjacent 
channels were WHB permitted to operate with a 
power of 1 kilowatt daytime. 


POINTS PE LIED OX: 

The points relied on by the appellant are set forth 
in Exceptions to the Examiner’s Report (R. 54) and 
the Notice of Appeal and Reasons therefor (R. 1). 
Paraphrasing these reasons, the appellant contends 
that the Commission's interpretation of the Davis 
Amendment and the application of the Commission’s 
General Orders 92 and 102 result in an unnecessary 
and deplorable waste of available radio facilities 
under the circumstances set forth in the appellant’s 
case before the Federal Radio Commission, an ex¬ 
amination of which will show that the Commission’s 
action in denying appellant's application was “arbi¬ 
trary and capricious”. 


ARGUMENT. 

The Commission cannot contend that the appellant 
failed to adopt the procedure as mentioned in Con¬ 
clusion Noj 6 of the Examiner’s report, wherein it 
was stated that “the application may not be granted 
unless there is a corresponding decrease in the fa¬ 
cilities of ian existing station or stations in the 
State of Missouri”. This is a paraphrase of the 
procedure as outlined in the Commission’s General 
Order 102, as follows: 

“Whereas, under the unit and quota figures 
adopted by the Commission, the First and Sec¬ 
ond Zones are under quota and the remaining 
three zones are over quota; 
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And whereas, there are a number of States 
that are over quota and a number of States that 
are under quota; 

And whereas, there is now pending before the 
Commission a number of applications from 
under-quota States which, under the law, are 
entitled to their pro rata share of ijadio fa¬ 
cilities ; | 

Therefore, in order to bring about ajn equal¬ 
ization of these radio facilities as aniong the 
States in the zones, the Commission adopts the 
following with reference to applications!: 

| 

1. Where a zone has already in use its [pro rata 
share of facilities, the Commission [will not 
allocate anv further radio facilities! to that 
zone, which would increase its quota. 

2. Applications from under-quota States in 

zones which have alreadv allocated Ito them 

* ! 

their pro-rata share of radio facilities should 

be for a facilitv alreadv in use in that zone 

* * 

by an over-quota State. 

3. Likewise, where a State is already over 
quota, the Commission will not allocate any 
further radio facilities to that State, which 
would increase its quota. 


4. Applications from States which nqw have 
their quotas, or from States which are over 
quota, should be for facilities already in use 
in that State. 


5. An applicant from an under quota fetate in 
an under quota zone may apply either for 
facilities in use in an over quota state in 
that zone or an over quota state in !an over 
quota zone. 


The further questions of kilocycle and mileage 
separations should also be considered by an ap- 


i 

i 

I 

j 
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plicant in selecting the frequency to be applied 
for. 

Since fhe Commission has classified stations 
in accordance with power into three classes, 
namely, clear channel, regional, and local sta¬ 
tions, and has allocated certain frequencies for 
use of each of these three classes of stations, ap¬ 
plications should be for frequencies set aside by 
the Commission for the character of stations 
applied for. 

All applications now pending before the Com¬ 
mission which have not been heard or designated 
for hearing by the Commission mav be amended 
by the applicants to conform to this Order. 

This Order shall be effective on the day first 
above written.” 


The appellant’s application came on for hearing on 
October 15, 1930, or nearly three months before the 
Commission adopted General Order Xo. 102 and the 
appellant at that time did not have an opportunity 
to amend its application so as to conform to the 
provisions of a non-existing General Order. 

The application which the Commission had to con¬ 
sider was not one for a new station or a new facility 
but was solely for the improvement of an existing sta¬ 
tion on the same frequency. 

The Commission had before it the question of 
whether or not a more economic use should be made 
of an existing facility; with the further question of 
“public interest, convenience or necessity” involved; 
and with the added question of whether or not the 
granting of the appellant’s application would result 
in rendering the frequency unavailable for an un¬ 
served or under-quota area on account of the addi¬ 
tional interference which would be set up by an in- 
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crease in the power of the appellant’s station from 
500 to 1,000 watts. In this connection an examination 
of the frequency assignments of the various zones 
shows that W ABC’s full time operation with 50 kilo- 

i 

watts power in the State of New York and jthe First 
Zone renders this frequency unusable for reasons of 
interference on this and adjacent channels in ithe First 
and Second Zones. In other words the onlj remain¬ 
ing zones left for allocation of this frequency for 
daytime operation (which is the character 6f opera¬ 
tion of station WHB) are the Third, Fourth and 
Fifth Zones all of which are over-quota. jWHB is 
already assigned to the use of this frequency!with 500 
watts power in the Fourth Zone which presents the 
Commission from allocating this frequency If or day¬ 
time use within this central area of the United States 
on account of interference on this and adjacent fre¬ 
quencies. The engineering facts are that stations in 
close proximity to each other cannot be successfully 
operated within fifty kilocycles of each other without 
interference. With WHB located on this channel at 

i 

Kansas City and using 500 watts power, {adjacent 
channels and a proper separation of them taken into 
consideration, the only remaining area for thie use of 
this frequency for daytime broadcasting lies in the 
Fifth Zone and Station KMO at Tacoma, Washing¬ 
ton, is already utilizing this frequency on aj limited 
time assignment in this area. Moving dcj>wn the 
Pacific Coast line to the vicinity of Los Angeles and 
taking into consideration the possible localipn of a 
davtime station on 860 kilocycles in this neighbor- 
hood, the testimony offered by the Commission’s own 
engineer showed that no interference would result 


should the Commission assign a limited time 


or day- 




s 


time station to this frequency at or near this location. 
(R. 56.) 

The Commission should properly consider in pass¬ 
ing upon or granting any application, the possible 
results of interference which might prevent allocating 
the frequency involved to other locations which might 
be either under-served or under-quota. Should the 
Commission desire at some later time to allocate this 
frequency, 860 kilocycle, for daytime use in any other 
portion of the United States, except the Pacific Coast 
where this frequency is now used, it could not do so 
as long as \VHB broadcasts on 860 kilocycles at 
Kansas City, Missouri, and taking into consideration 
the necessary fifty kilocycles separation between sta¬ 
tions in close proximity to each other. Should the 
Commission reallocate the frequency assignments of 
the various stations in the country it would be just as 
easv to change WHB’s assignment if it were using 
1,000 watts as if it were using its present 500 watts. 

In other words the use of increased day light power 
will make it possible to improve and extend the ser¬ 
vice of AYHB without affecting the reception of any 
other station and without setting up a barrier against 
the use of the frequency involved at locations in 
adjacent states or zones not alreadv barred bv the 
station’s present use of that frequency. 

The Commission had all the facts before it bearing 
on the possibility of allocating this frequency to any 
other location, and in support of this contention Sec¬ 
tion 8 of the Rules of Practice and Procedure before 
the Federal Radio Commission (General Order No. 
93) is herein quoted: 


4 ‘Sec. 8. Evidence—(a) In any hearing on an 
application for an instrument of authorization 
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i 


I 

I 

i 


the following records of the commission ihall be 
considered as a part of the record withciut spe¬ 
cial request or offer by any party unlesi other¬ 
wise stated in the transcript; 

(1) A list of all stations, together with their 
authorized power, frequency, and hours of! opera¬ 
tion, licensed in the band of frequencies ill which 
authorization to operate is sought 

i 

I 

I 

I 

This contention is borne out bv an examination of 

i 

the miles separation table which the Commission set 
out in its statement of facts and grounds for cjecision 
in the case of The Courier-Journal Company and 
The Louisville Times Company (Station WHAM) v. 
Federal Radio Commission—Court of Appeals Docket 
Xo. 5190. 


“Separation Between Stations Operating With the Same'Power— 


Power 

50 Watts 

100 Watts 

250 Watts 1500 

Watts 

On Same Frequency 

220 Mi. 

300 Mi. 

050 Mi. 

1900 

Mi. 

Separated by 10 ke. 

03 Mi. 

85 Mi. 

185 Mi. 

1250 

Mi. 

Separated by 20 ke 

30 Mi. 

40 Mi. 

90 Mi. 

,125 

Mi. 

Separated by 30 ke 

22 Mi. 

30 Mi. 

05 Mi. 

j 90 

Mi. 

Power 1 KW 

5 KW 

10 KW 

15 KW 

25 KW 

50 KW. 

On Same 






Frequency 1200 Mi. 

1S50 Mi. 

2200 Mi. 

2400 Mi. 

2000 ili. 

3000 Mi. 

Separated 




| 


by 10 KC 350 Mi. 

530 Mi. 

030 Mi. 

6S0 Mi. 

750 ](!i. 

i 

S00 Mi. 

Separated 




i 

i 


by 20 KC 170 Mi. 

260 Mi. 

320 Mi. 

340 Mi. 

370 ^li. 

i 

430 Mi. 

Separated 




j 


by 30 KC 120 Mi. 

ISO Mi. 

220 Mi. 

240 Mi. 

200 Mi. 

300 Mi. 


In the Commission’s grounds for decision (R. 63) 
it was admitted that the appellant is rendering a 
good radio broadcasting service but states that it 
does not appear that the assignment of additional 
power for daytime operation would enable it to 


i 

i 

i 

i 

i 
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render a materially better service. The Commis- 

sion's own Examiner found, on the contrary, that 

“the increase in power, if granted, would enable the 

station to render a more efficient service than at 

present within its normal service area and would 

probably extend the limits of its good service area 

ten to fifteen miles”. This finding of the Examiner 

was based upon the undisputed testimony of the 

Commission’s own engineer to this effect. (R. 39.) 

The Commission's engineer further stated that if the 

service area as claimed by the appellant was 100 

miles, that the increase in power would increase the 

coverage of the station in the same proportion that 

a twenty-five 1 to thirty mile radius is to thirty-five to 

fortv miles. 

* 

In the Commission’s second grounds for decision 
(R. 63) it was stated: “Kansas City and surrounding 
area now receives good radio broadcasting service 
from a number of local and near-bv stations, includ- 
ing a program somewhat similar in type to that of¬ 
fered by the applicant.” The Commission’s Exam¬ 
iner, who heard all of the testimony found (R. 55) 
that WIIB is the only station in Kansas giving a 
complete service of price quotations on grain, live 
stock and other agricultural products of value to 
farmers, stock raisers, millers and bankers in that 
section of the country. The “program somewhat sim¬ 
ilar in type to that offered by the applicant” as men¬ 
tioned by the Commission in the grounds for decision, 
had reference to the Columbia farm community net¬ 


work program occupying a small portion of the noon¬ 
day program of Station KMBC, Kansas City, which 
is affiliated with the Columbia Broadcasting chain 
network. 
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The above statement of the Commission cahnot log¬ 
ically be supported by a statement that jbecause 
Kansas City and surrounding area now receives good 
radio broadcasting service that the Commission should 
prevent stations supplying that good radio! broad¬ 
casting service from making the best possibly use of 
their frequency assignments with reference tq power 
used so long as it does not create harmful interfer¬ 
ence with other stations which would prevjent the 
Commission from allocating other stations ! to this 
frequency in other areas. 

Ground No. 3 for the Commission’s decision (R. 
63) states that the granting of this application would 
work a violation of Section 9 of the Radio Act of 
1927, as amended by the Act approved March IS, 192S 
(Davis Amendment), in that there would result an 
increase in radio broadcasting facilities in ja state 
and zone both of which now enjoy more thajn their 
share of such facilities. A careful examination of the 
Radio Act and the Davis Amendment does ljot dis¬ 
close any authorization for the Commission to prevent 
the best possible use of available facilities, nor does 
it justify the Commission in arbitrarily and caprici¬ 
ously applying any of its General Orders in denying 
any application, the granting of which wouldj better 
serve the listening public or enable more people to 
reap the benefits by the extension of the seryice of 
a station within any given area. 

This Honorable Court has heretofore recognized 
and applied the principle that the paramount feonsid- 
eration in dealing with applications and broadcasting 
facilities is the public “interest, convenience ne¬ 
cessity.” In the case of Reading Broadcasting Com¬ 
pany, appellant, v. Federal Radio Commission in the 




12 


court of Appeals of the District of Columbia, L1X 
WLR 395, this Court laid down the principle that the 
Commission should deny an application for facilities, 
the granting of which would result in harm to existing 
stations and that merely because the quota figures of 
tlie state and zone in which the applicant’s station 
was located were in his favor, that these quota fig¬ 
ures should be disregarded where there was a conflict 
with public interest, convenience and necessity. Using 
this Honorable Court’s line of reasoning and apply¬ 
ing it to the case now on appeal, the converse would 
logically hold true—that is, where quota figures or the 
Commission ’s alleged application of the Davis Amend¬ 
ment are the only justification for the Commission 
to deny an application, and where the public would 
be better served and benefit ted by the granting of 
such an application, then quota figures should be dis¬ 
regarded and the Commission should give paramount 
consideration to the “public interest, convenience and 

necessitv.” 

* 


CONCLUSION. 

Adjudication of the issues in this case will result 
in a determination of the right of this appellant to 
make the best available and economic use of the 
facilities allotted to it bv the Federal Radio Com- 

mi 

mission. The granting of this application will set up 
no barrier against the use of the frequency involved 
at locations in adjacent states or zones not already 
barred by the appellant’s present use of the fre¬ 
quency. 

The facts brought to the attention of this Court, 
together with an application of the principles al¬ 
ready laid down regarding the paramount importance 
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of public interest, convenience and necessity, justify a 
decision by this Court holding that the Commission 
erred in denying the application of WHB Broadcast¬ 
ing Company for modification of station license. 

i 

i 

Respectfully submitted, 


R. B. Caldwell, 

Land Bank Building, 
Kansas City, Missouri. 

i 

LlTTLEPAGE & LlTTLEPAbE, 

Union Trust Building, 
Washington, D. C. j 
Attorneys for Appellant. 


Washington, D. C., 
November 9, 1931. 
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In the Court of Appeals of the District of 

Columbia i 


No. 5416 

WHB Broadcasting Company, appellant 


Federal Radio Commission 


BRIEF ON BEHALF OF FEDERAL RADIO COMMISSION 

STATEMENT OF THE CASE 

Appellant herein is the owner and operator of a 
radio broadcasting station known by the call sig¬ 
nals WHB, located at Kansas City, Missouri, in 
the Fourth Zone. This station now operatesjon the 
frequency 860 kilocycles with power of 500 j watts. 
Under the Commission’s system of allocation, 
established by its General Order No. 40, the fre¬ 
quency 860 kilocycles is a clear channel assigned 
for the exclusive nighttime use of a station iin the 
First Zone. Station WABC, located at New York, 
N. Y., a full-time dear-channel station ii> now 
licensed to operate on this frequency with jioiver of 
50 kilowatts. Appellant’s station is what is known 
as a “daytime” station, being licensed to operate, 

(i) 
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as the name implies, during daytime only. Station 
KMO at Tacoma, Wash., in the Fifth Zone is 
also assigned to this frequency for limited-time 
operation. 

On May 28, 1930, appellant filed an application 
for modification of station license (R. 7-9) by the 
terms of which it requested authority to increase 
its power from 500 to 1,000 watts. No change in 
frequency or hours of operation was requested. 

The application was designated for hearing by 
the Commission and, on October 15, 1930, a hear¬ 
ing was held thereon before an examiner appointed 
by the Commission. The facts developed upon the 
hearing are summarized in the Commission’s 
“Statement of Facts, G rounds for Decision, and 
Order” (R. 60) and need not be stated in detail 
here; admitted facts as well as what is regarded as 
certain deficiencies in the showing made will be 
referred to in the argument as applied to particu¬ 
lar propositions. 

On March 4, 1931, the examiner submitted his 
report to the Commission recommending a denial 
of the application (R. 55-57). Exceptions to the 
report were duly filed by the appellant (R. 57-60), 
and. on May 15, 1931, the Commission, upon con¬ 
sideration of the evidence, the examiner's report, 
and exceptions thereto entered its order denying 
appellant s application (R. 63). This appeal was 
seasonably filed June 4, 1931. (R. 4.) 
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i 
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ARGUMENT 

| 

The reasons assigned by the Commission for its 
action in denying appellant’s application are three 
in number. (R. 63.) Reduced to their simplest 
terms they are: (1) That the requested power 
increase would not enable appellant to render a 
materially better service; (2) that the community 
in question now has adequate service, including 
programs of the type offered by appellant; and 
(3) that due to the quota condition of the State and 
Zone in which appellant’s station is located, the 
granting of appellant’s application would work a 
violation of the Davis Amendment to the Radio 
Act of 1927 and the regulations of the Commission 
enacted pursuant thereto. 

While appellant limits its attack almost wholly 

i 

to the third ground for decision and makes! no real 
attempt to question the correctness and propriety 
of the first two grounds for the Commission’s deci- 

i 

sion, these grounds or reasons, while related, are 
in no sense cumulative. A treatment of that which 
is virtually conceded is, in our opinion, a$ neces¬ 
sary to a proper presentation of this case as is that 
which is controverted and must be considered in 
connection therewith. 

A. The radio service of the territory in question and 
appellant’s proposed addition thereto j 

i 

Under this heading we shall consider the sub¬ 
stance of the Commission’s first and second grounds 
for decision. 


j 

i 

I 

| 

i 

i 

i 

j 
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There is and can be no real question on this 
record as to the financial responsibility of appel¬ 
lant, the operating efficiency of its equipment in 
the present state of the art, or of the fact that its 
programs are unobjectionable and even meri¬ 
torious. Neither can there be any question but 
that the proposed power increase would slightly ex¬ 
tend its present service area and render somewhat 
more reliable the service within that area. There 
is, however, a real question which the Commission 
has decided adversely to appellant both as to the 
necessity for additional service of the sort pro¬ 
posed in the territory in question and the benefit 
to be derived by the appellant and the listening 
public from the use of the additional facilities 
requested. 

In addition to appellant’s station there are now 
located within Kansas City, or the metropolitan 
area of which it is the center, four stations other 
than appellant’s: Station KMBC, the Columbia 
chain outlet operating with power of 1,000 watts, 
hours of operation unlimited; Station 1YDAF, 
owned by the Kansas City Star and operated un¬ 
limited hours with power of 1,000 watts; Station 
WOQ with power of 1,000 watts sharing time with 
Station KFPI,; and Station KWKC, operating one- 
half time with power of 100 watts. In addition 
to these there are many stations outside of Kansas 
City which are in a position to, and doubtlessly do, 
as the Commission found, render service to the 
territory in question.* 
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•Distance 

from 

Kansas 

City 

Location 

Call let¬ 
ters 

Class of statior 

i 

l 

i 

Milts 

35 

Lawrence, Kans. 

KFKU 

500 w. regional; shares witjh WRENT. 

55 

Topeka, Kans. 

WIBW 

1 kw. regional; shares witlt KSAC. 

45 

St. Joseph, Mo. 

KFEQ 

2 Vi kw. daytime. 


160 

Lincoln, Nebr. 

KFAB 

5 kw.; clear channel; i 

shares with 

420 

Chicago, Ill. 

WENR 

WBBM-WJBT. 

50 kw. cl. channel; shares 

with WLS. 

550 

Cincinnati, Ohio. 

WLS 

WON 

WBBM 

WMAQ 

KYW 

WLW 

50 kw. cl. channel; shares With WENR- 
WBCN. 

25 kw. cl. channel; unlimited time. 

25 kw. cl. channel; shares ^ith KFAB. 
5 kw. cl. channel; unlimited time. 

10 kw. cl. channel; unlimited time. 

50 kw. cl. channel; unlimited time. 

5 kw. cl. channel; shares with WHO. 

270 

Davenport, Iowa. 

woe 

180 

Des Moines, Iowa.. 

WHO 

5 kw. cl. channel; shares with WOC. 

235 

St. Louis, Mo. 

KMOX 

50 kw. cl. channel; unlimited time. 


While we will make no effort to minimize the 
importance of Kansas City, its large population, 
and its industries, the fact remains that in size it is 
not greatly different from many comipunities 
which are not as well served either locally or by 
nearby stations. 

“Adequate service” is and must necessarily be 
a relative term. What must be deemed adequate 
in view of the limited number of facilities, the 

i 

present state of the art, and the legal requirements 
as to the distribution of facilities might not be 
adequate if all or part of these limiting factors were 
removed. What must be deemed adequatb for a 
relatively small densely populated area might not 
be adequate if the territory to be served were ex¬ 
tensive and sparsely settled so that coverage at dis¬ 
tant points was the prime consideration. But here 
all of the limiting factors are present dm\ the 


i 


i 

i 

I 

I 
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territory to be served is Kansas City and the 
densely populated districts contiguous thereto. 
Furthermore, the undisputed engineering evidence 
in the case shows that the application of the appel¬ 
lant, if granted, would not permit it to consistently 

serve a territory with a radius of more than 35 

* 

miles from its transmitter and, of course, only then 
during daylight hours of operation. 

Moreover^ and relating more particularly to the 
character of the proposed program service and the 
Commission's finding with respect thereto, nothing 
novel or extraordinary is offered by appellant. An 
examination of the station programs introduced by 
appellant as typical of its regular service (R. 46) 
shows that there is nothing unusual about the type 
of programs offered. They are, as the Commission 
found, “typical of programs of regional stations 
and include religious, educational, civic, and char¬ 
itable, as well as entertainment, features.” (R. 62.) 

The much discussed and relied upon Board of 
Trade grain quotations themselves are not suffi¬ 
cient to set this station apart from the other re¬ 
gional stations in the vicinity and, even if a pro¬ 
gram of that type can be classed as indispensable 
to a metropolitan area such as is served by appel¬ 
lant’s station, it is furnished by a substantially 
similar program offered by Station KMBC (R. 
37, 63), the Columbia chain outlet station. 

In the case of Great Lakes Broadcasting Com¬ 
pany v. Federal Radio Commission (37 F. (2d) 


I 


993), this Court had occasion to pass upon a con¬ 
tention somewhat similar to that made here with 
respect to the excellence of a particular farm pro¬ 
gram as against others of a similar type offejred by 
a competitor for the same facilities and in! effect 
decided that the substance and not the form;or the 
point of origin of a particular program should be 
the proper criterion in determining the relative 
merits of the claims made. 

Again, in the case of KFKB Broadcasting Asso- 
ciation, Inc., v. Federal Radio Commission (47 F. 
(2d) 670), this Court, after pointing out that the 
burden was upon the applicant for license lor re¬ 
newal of license, had occasion to say: “Whep Con¬ 
gress provided that the question of whether a 
license should be issued or renewed should be de¬ 
pendent upon a finding of public interest, con¬ 
venience, or necessity, it evidently had in miiid that 
broadcasting should not be a mere adjunct of ja par¬ 
ticular business, but should be of a public char¬ 
acter. Obviously, there is not room in the broad¬ 
cast band for every business or school of thought.” 

With even greater force it can be said that the 
law does not contemplate the establishment or 
maintenance of a particular station or the expan¬ 
sion of the facilities of an existing station j solely 
because of a particular program and particularly 
so where the program offered is essentially similar 
to others now available from other stations in the 
same community. 

i 

i 

i 

i 


i 
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The real reason for the proposed power increase 
is shown in the testimony of appellant's representa¬ 
tive and officer, Mr. Cash, when he said (R. 26) : 
“There are three major broadcasting stations in 
Kansas City. The other two major stations have 
full-time and a thousand watts power; and our not 
having any nighttime and being limited to 500 
watts power, puts us in a very unfavorable posi¬ 
tion compared with the other two stations.” And 
again, upon cross-examination (R. 31) when ques¬ 
tioned concerning a statement that the existing 
allocation of facilities in Kansas City worked a 
hardship upon appellant, he said: “I did not mean 
by interference, but I meant that in soliciting spon¬ 
sored programs or advertising, we are at a disad¬ 
vantage.” 

While, of course, it must be realized that eco¬ 
nomic considerations can not be and are not ignored 
by the Commission in matters of allocation under 
the Act and the desire of any station to improve 
its economic and competitive position is in all re¬ 
spects laudable, especially if such advantage, when 
gained, is used to improve the character of its 
service, it is, nevertheless, a fact that with its many 
and variable allocation problems, the Commission 
must maintain a basis of classification. All sta¬ 
tions in a given community can not be placed upon 
an equal footing with respect to power and hours 
of operation. All communities are not suited to 
the use of the same type of station or service. The 
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relative need for the service, in view of all per- 

i 

tinent factors, must be the criterion and the Com¬ 
mission’s first and second findings fully recognized 
and observed this principle on the record before 
it. Based as they are upon substantial evidence, 
these findings furnish a conclusive answer to the 
claim made for additional facilities. ( Ansley v. 
Federal Radio Commission, 46 F. (2d) | 600; 
Havens <f* Martin v. Federal Radio Commission, 
45 F. (2d) 295.) s 

B. The requirements of the Davis amendment and their 

application here 

While it is true, as appellant points out, tliat at 
the date of the hearing upon its application | Gen¬ 
eral Order No. 102 had not been enacted, it is like¬ 
wise true that both the Davis Amendment tp the 
Radio Act of 1927 (45 Stat. 373) and the Commis¬ 
sion’s General Order No. 92 (R. 47) were ip full 
force and effect. At the hearing date, as now,! both 
the Davis Amendment and General Order No. 92 

j 

forbade the allocation of more than an equal ^hare 
of broadcasting facilities to any of the Zones estab¬ 
lished by Section 2 of the Act (44 Stat. 1162) and 
more than a pro rata share based upon population 
to any State within any Zone. ( Durham Life In¬ 
surance Co . v. Federal Radio Commission^ No. 
5444; Pacific Development Radio Co. v. Federal 
Radio Commission, No. 5445, decided December 21, 
1931, and not yet officially reported.) 
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The evidence upon which the Commission’s third 
finding was based shows that both the Fourth Zone 
and the State of Missouri, in which appellant’s 
station is located, were then substantially over 
quota. The Fourth Zone which, under the terms 
of General Order No. 92, was entitled to 80 units, 
enjoyed the use of 96.72 (R. 40) or a sum greater 
than that enjoyed by any other Zone (R. 54 et seq.). 
The State of Missouri, entitled to 10.72 units, en¬ 
joyed the use of 12. (R. 40.) Moreover, both the 
State and the Zone were substantially over quota 
in every class of assignment, and Kansas City, with 
a population of approximately 11% of that of the 
entire State of Missouri, had assigned to it 22.04% 
of the facilities then assigned to the State. (R. 47.) 

The effect of such a finding based upon such evi¬ 
dence was considered and settled adversely to the 
claim here made in the recent cases of Durham Life 
Insurance Company v. Federal Radio Commission 
(supra) and Pacific Development Radio Company 
v. Federal Radio Commission (supra). In the Dur¬ 
ham case this Court, in stating that in its opinion 
a decision based upon such a finding was neither 
contrary to law nor arbitrary or capricious, said: 

It, is true that the increase of power re¬ 
quested by appellant would subserve the 
public convenience and interest of the people 
residing in the additional area which would 
be better served thereby. But the Commis- 
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sion must take into consideration the public 
convenience, interest, and necessity of the 
radio service of the entire country, of \yhich 
appellant’s station and its service area are 
but a part. Congress has found it neces¬ 
sary to formulate general rules to goverp the 
exercise of this authority. Accordingly in 
the Davis Amendment it has provided! that 
as far as possible an absolute equality of 
broadcasting facilities is to be divided be¬ 
tween the respective zones, and that jeach 
zone’s facilities shall be divided among the 
States composing it according to population. 
The Commission is required to carry! this 
equality into effect whenever necessary or 
proper, by increasing or decreasing station 
power when applications are made for 
licenses or renewals of licenses. This!pro¬ 
vision plainly includes the authority | sim¬ 
ilarly to deny an increase of power wheji ap¬ 
plied for by a station. General Orders 92 
and 102 are valid regulations within the 
terms of the Davis Amendment, and the 
Commission’s denial of appellant’s applica¬ 
tion is justified thereby. 

The fact that General Order No. 102 isj not 

I 

involved in this case does not afford a basis for 
distinguishing it from the cited cases nor ddes it 
afford a method of evading the application of the 
rule therein stated. The legal principles involved 
here are identical with those considered therd and 
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the rule estabished bv the cited cases is conclusive 
here. 

Neither will it do to sav that the Commission’s 

* 

decision in this case is erroneous because it will 
involve an enforced waste of facilities. In the first 
place there is not one scintilla of evidence which 
can be taken as in any way probative of this con¬ 
tention, and, as the burden was upon the applicant, 
this is, of course, a fatal defect in the showing 
made. (Riker v. Federal Radio Commission, No. 
5422, decided December 21, 1931, not yet officially 
reported; Technical Radio Lab. v. Federal Radio 
Commission , 59 App. 1). C. 125; KFKB Broadcast¬ 
ing Ass'n., Inc . v. Federal Radio Commission, 47 
F. (2d) 670.) In the second place, such an argu¬ 
ment defeats its own purpose where, as here, it is 
based upon an assumption that the Commission can 
not and will not asign further facilities to other 
States and Zones which are overquota, regardless 
of circumstances; while at the same time a demand 
is made that the Commission be compelled to do so 

in a case where not onlv the Zone and State are 

* 

overquota but even the community itself is now 

adequately served according to the Commission’s 

express findings. (See pp. 3 to 9, ante.) 

But even if the contention made concerning an 

enforced waste of facilities was sustained bv the 

* 

record and true in any degree, it would amount 
to a criticism of the rule of the Davis Amendment 
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i 

and not properly one of the Commission’s regula¬ 
tions or the decision compelled by the application 
thereof. Such a contention was made in the; Dur¬ 
ham Life Insurance Company and Pacific Develop¬ 
ment Radio Company cases, above cited, an# was 
disposed of by a statement of this Court in tile fol¬ 
lowing language: 

Appellant contends that the Davis Amend¬ 
ment, if given such an application, is Uncon¬ 
stitutional. We do not think so. Congress 
has the power under the commerce claijse of 
the Federal Constitution (Art. 1, sec.!8, cl. 
3) to regulate all forms of interstate and 
foreign commerce, and radio broadcasting is 
a species of such commerce. Regulation of 
it must necessarily have regard to the |num- 
ber, location, construction, and operation of 
such stations, including the po^ver employed 
by them in transmitting radio signals.; 

The record disclosures and the law as already 

I 

settled by this Court are conclusive as to the cor¬ 
rectness and propriety of the Commission’s third 
ground of decision as well as the ultimate decision 
made necessary thereby. 

i 

t 

CONCLUSION 

In conclusion we submit that each of the Com¬ 
mission’s grounds for decision is fully sustained 
by the facts in this case; that each of these is in 
and of itself sufficient in law to justify the decision 

i 

; 

i 

i 


i 

i 
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appealed from; and that upon the entire record 
and findings made the order herein assailed is the 
only one which could have been rendered consistent 
with the statutory standard of public interest, 
convenience, and necessity. 

Respectfully submitted. 

Federal Radio Commission, 

Bv Thad H. Brown, 

General Counsel . 

* ~ v * D. M. Patrick, 

Assistant General Counsel . 
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